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PITTSBURGH

FILTER

MEG.

CO.

v.

SMITH.

(Court of Appeals of Kentucky. June 22, 1917.)
1. CONTRACTS @:232(6)–ADDITIONAL WORK
-SUBCONTRACTOR’s RIGHT TO PAY.
Where a filter manufacturing company con
tracted with a water company to build a filter
plant, and sublet the work of excavation to

plaintiff, and part of the work done by plaintiff

(Ky.

him, and defendant moved that plaintiff be re
quired to give the name of the engineer, and
plaintiff, by amended petition, averred on in
formation and belief that the name of the engi
neer was McDonald, but that his true name was
well known to defendant, and defendant's an
swer denied that the error was committed
through McDonald “or any other engineer” in
its employ, and denied that McDonald was in
charge of the work on the basin as its engineer,
etc., the true name of defendant's engineer in
charge being Hollingsworth, the mistake in the

for the filter manufacturing company was what
it was required by its contract with the water pleadings was waived by defendant's failure
company to do for the lump sum to be paid it, to complain of the alleged variance in the trial
so that the fact was known to the filter manu

facturing company when it required plaintiff
to do additional excavation, having had such
knowledge, and having compelled plaintiff to do
the additional work, the filter manufacturing
company will not be heard to say that he shall
not be paid for it because itself was not entitled

to be paid therefor by the water company.
2. ARBITRATION AND AWARD C->82(4)—BIND

court, and by its introduction of evidence on the
issue of whether the error resulting in the ex

tra work by plaintiff was committed by Hollings
worth or McDonald.

[Ed.

Note.—For other cases, see Pleading,

Cent. Dig. §§ 1438–1441.]
7. APPEAL AND ERROR 3:10.11(1)–REvIEW
FINDINGS ON CONFLICTING EVIDENCE.

Conclusions of the circuit court on conflict
ing evidence will not be disturbed on appeal,
Where a decision or award, made by an en unless found to be against the weight of the
gineer respecting the matters in dispute between evidence.
a water company and a filter manufacturing
[Ed. Note.—For other cases, see Appeal and
company, did not result from an arbitration to Error, Cent. Dig. §§ 3983—3988.]
which plaintiff was a party, he was not bound
8. CONTRACTS G-:300(3)—CONSTRUCTION CON
by the award.
ING FORCE—PERSON NOT PARTY.

TRACT-DELAY CAUSED BY EMPLOYER.

[Ed. Note.—For other cases, see Arbitration
Where a builder is delayed by his employer,
and Award, Cent. Dig. §§ 443, 444.]
such additional time as may have been lost by
OR the delay shall be allowed, so he should be al
3. CONTRACTS
3>241 – ALTERATION
CHANGE IN WORK.
lowed extra time when required to do extra
Extra excavation in constructing a filter work, or when changes are made in the original
plant, made necessary by lowering the slope of plans; where the cause for delay ceases, the ob
the hill into which the filter was set behind ligation to finish rests at once on the builder,

the wall of a basin, did not constitute a change and his failure to perform within a reasonable
in the work or an alteration in the plan on time warrants damages for an unreasonable
dela: thereafter.
tract between the filter manufacturing company
[Ed. Note.—For other cases, see Contracts,
and the water company providing that no altera Cent. Dig. §§ 1374, 1376, 1378–1381.]
tion should be made in the work except on the
9. CoNTRACTS (3:299(2)—DELAY IN PERFORM
written order of the general contractor.
ANCE.
[Ed. Note.—For other cases, see Contracts,
The general contractor for a construction
Cent. Dig. § 1126.]

which the filter was constructed within the con

job could not recover of the subcontractor for
4. CoNTRACT's C+232(4)–ESTOPPEL (3:90(2)— excavation damages resulting from delay in the
WAIVER OF STIPULATION.

excavation caused by the mistakes or delin

Where a filter manufacturing company quencies of the general contractor's engineers,
verbally by its engineer ordered its subcontract but for damages resulting to the general con
or for excavation to do extra work, the work tractor from delay caused by his own default,
being commenced under the engineer's super or weather conditions suspending the work, the
vision, and later approved by the filter manufac subcontractor was liable.

turing company’s manager, by whose order it
was completed, the filter company cannot com
plain of the subcontractor for having made the
excavation in the absence of a written order,

contrary to a stipulation of the contract; the

[Ed. Note.—For other cases, see Contracts,
Cent. Dig. §§ 1372–1379, 1381, 1394, 1395.3
Appeal

from

Circuit

Court,

Franklin

doctrine both of waiver and estoppel applying County.
against it.
Suit by D. D. Smith against the Pittsburgh
-

[Ed. Note.—For other cases, see Contracts, Filter Manufacturing Company and another.
§§ 1089–1091; Estoppel, Cent. Dig. From a judgment for plaintiff, the named de
fendant appeals. Affirmed.
5. CONTRACTS @:2232(1) – SUBCONTRACTOR
RECOVERY FOR EXTRA WORK.
Furlong, Woodbury & Furlong, of Louis
Where the work of lowering and redress ville, and J. P. Hobson & Son, of Frankfort,
ing the bottom of an upper filter, done by plain
O'Rear & Williams and
tiff subcontractor for excavation with a filter for appellant.
manufacturing company building the filter, was Brown & Nuckols, all of Frankfort, for ap
made necessary by reason of the error of the pellee.
filter company’s engineer, the subcontractor for
excavation could recover for his extra work.
SETTLE, C. J. The Frankfort Water
[Ed. Note.—For other cases, see Contracts,
Company, desiring to build a filter plant at
Cent. Dig. §§ 1071, 1073–1075%, 1078–1086.]
its pumphouse on the Lawrenceburg pike
6. PLEADING G:430(2)—MISTAKE—WAIVER,
In an action to recover for extra work by near the city of Frankfort, in 1912 employed

# ps

a

subcontractor

for

excavation

with

a

filter

the appellant, the Pittsburgh Filter Manu

manufacturing company, where the original peti facturing Company, to construct the filter
tion alleged that the error causing extra work
on an upper basin was made by defendant's en plant at the price of $65,000, plus necessary
gineer in charge of the work without narning extra work. The appellee, D. D. Smith, con
Q: For other cases see same topic and KEY-NUMBER in all Key-Numbered Digests and Indexes
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tracted with the appellant, Pittsburgh Filter 453.53, for which and his costs he was given
Manufacturing Company, to do all the work judgment against appellant; and from that
of excavation for the foundation and bed of judgment the latter has appealed.
the plant, at the price of $1 per cubic yard,
While the judgment allowed appellee for
to be completed December 1, 1912. Both of extra excavation on the slope of the hill the
these contracts were reduced to writing.
entire $1,548.16 claimed by him for that

The site of the Frankfort Water Com

work, as this item includes the $546.75 ad

pany's pump and boiler house is on the
Frankfort and Lawrenceburg pike at the foot
of the tall hill or bluff separating the state
capitol grounds from the pike and the Ken
tucky river. The filter plant, as completed,

mitted by appellant's answer, $1,001.41 is all
of the item allowed about which there is any
controversy on the appeal. The remaining
items allowed appellee by the judgment are
the sums claimed by him for extra work on
extends to within a foot of the line of the the upper and lower basins, aggregating $3,
pike.

Its wall at One end adjoins the wall

395.37, $2,300 of which was allowed for the

of the boiler house of the water company, extras on the upper basin, and the remainder
and the other end is within 10 feet of the for extras on the lower basin. These items,
large concrete smokestack of the water com together with so much of the judgment as

pany. The rear wall extending its entire rejects a part of the counterclaim, are com
length is against and built into the hill. plained of by appellant.
The pumphouse and residence of the water
We here insert a diagram showing a cross
Company's engineer are across the pike and section of the work, which, although imper
On the bank of the river.
fect, will in some sort serve to show the fea
The excavation undertaken by the appellee. tures of the extra work of excavation done in
D. D. Smith, for the foundation and bed of the slope of the hill.
the plant was in removing from the base and
side of the hill the earth and rock to make

room for its construction. Though the ex
cavation was originally estimated at 7,000
cubic yards, in the nature of the case the

estimate was only an approximate one. The
material to be removed consisted near the

Surface of loose and seamy rock and earth,
and toward the bottom of the basins of Solid
rock. Appellee did not complete the work
until some time in June, 1913. In the view

of appellant, at the contract price all the
work he did amounted to $8,418.25, of which
Sum it paid him $7,871.50, leaving as claimed
by it a balance due him on the contract of
$546.75. On the other hand, it is appel
lee's contention that the work done by him
amounted, in addition to what was paid him,
to $6,726.70, made up of the $546.75 admitted
by appellant to be due him as a balance, plus
$1,001.41 for extra work of excavation on the
slope of the hill, $2,300 for extra work on
the upper basin of the filter, and substantial
ly $2,878.54 for similar Work on the lower

basin. The parties failing to come to a set
tlement, appellee sued appellant in the
Franklin circuit court to recover the $6,726.
70, and to enforce a mechanic's or material
man's lien on the property of the Frankfort
Water Company to the extent of its indebted
ness to appellant under its contract with the

latter, not exceeding appellee's claim. Appel
lant by its answer admitted the item of $546.
A B–Perpendicular line above top of upper
75, but controverted all the other items em- baS1n.
braced

in the $6,726.70 sued for by appellee,

BC—Slope which it was assumed the charac

ter of the material in the hill would require to
prevent a sloughing off into the filter.

and pleaded a counterclaim of $1,369.27 for
damages sustained by it on account of appel
lee's alleged delay in completing the con
tract, for which amount it asked judgment
against him credited by the admitted item
of $546,75. On the hearing the circuit court

was assumed would be sufficient to protect the
filter from the fall of the overhanging material.

leaving a balance in appellee's favor of $4,

A B D—Cross section of excavation actually

A

ross section of excavation which it

B D–Slope which was found to be necessary

to properly protect the filter.
A B D–Cross section of excavation found to
allowed $4,943.53 of appellee's claim, and al be necessary.
C B I)—Cross section of excavation allowed as
lowed to appellant $490 on its counterclaim, an extra to appellant by Lieson.
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done by appellee, and for all of which he was gineer, Lieson, and the work of excavation
allowed to recover.
actually performed by Hollingsworth's order.
The issue as to the extra excavation on For this work, as already stated, $1,546.16
the slope will first be disposed of. As pre was allowed appellee by the circuit court,
viously remarked, the back wall of the filter $546.75 of which appellant admits to be due

was built against and into the hill, which
sloped at an angle of about 25 degrees.

him.

It is admitted by appellant that when Lie

While the contract between the water com son, the water company's engineer, to whom

pany and appellant did not provide what by the terms of the contract all matters with
angle should be given the slope of the hill respect to which it and the water company
above the top of the rear wall of the upper failed to agree were required to be referred,
basin of the filter, it was obviously intended came to consider the claim of appellant
by the parties, because indispensably neces against the water company for the extra
Sary, that the excavation should go to the ex Work in the excavation in question, he allow
tent of sloping it back far enough to prevent ed appellant compensation in accordance with
the dirt and rock from sloughing off into the a line shown on the map by the letters “C,”
basin of the filter. It was, no doubt, contem “B,” “D,” amounting to $546.75, but refused

plated by appellant and the water company

to pay it for that part of the excavation in

at the time the original plans for the filter
were made that the upper basin would be in,
and its back wall supported by, solid rock,
which would effectually prevent the slough

cluded in the triangle inclosed by the lines
“A,” “B,” “C.” for which reason it insists that

it is not liable to appellee for any greater

Sum; its contention being that the decision
ing of dirt or loose rock from the hill above of the matter by Lieson was in the nature

into it. . But upon beginning the work of con of an award by which appellee, as well as ap
struction it was discovered that, while the pellant, is bound. In other words, appellant
bottom of both basins, the entire rear wall insists that appellee is not entitled to com
of the lower one, and a part of that of the pensation at all for that part of the excava
upper one would be solid rock, the greater tion represented by the diagram “A,” “B,”
part of the rear wall of the upper basin “C.” The clause of the contract between the
would be without a solid stone support; water company and appellant under which
hence it became necessary to make such an it is claimed the latter's engineer, Lieson,
additional excavation of the slope of the was made the arbiter in disputed matters
hill as would prevent the dirt and rock that arising out of the construction of the filter
might become loosened above the filter from is as follows:

-

-

The necessity for

“It is further agreed by the said party of the

the additional work of excavation done by

work as furnished by the engineer shall be final

appellee on the slope of the hill seems, from
the evidence, to have been determined by
Lieson, the water company's engineer, and
Hollingsworth, appellant's engineer, at a
meeting attended by them, Myron, appellant's
secretary, and appellee, at which time Lieson
ordered that the slope be excavated or graded
back by appellee to such extent as would pre
vent the sloughing into the basin. It is true
Lieson then assumed that the sloughing could
be prevented by excavating far enough to

and conclusive, and should any discrepancies
appear or misunderstandings arise as to the true
meaning of the drawings, plans, and specifica

sloughing into the basin.

second part that all estimates of the completed

make the slope of the hill conform to an

angle represented on the diagram by the lines

from “A” to “B” thence to “C.”

However,

tions on any point, the decision of the engineer
of the water company shall be final and con
clusive.”

We do not understand it to be claimed by

appellant that the excavation above the upper
basin does not contain the number of cubic

yards set forth in the estimate reported by
appellee, or that the latter, if entitled to be
paid at all for the work, should not be com
pensated therefor at the contract price of
$1 per cubic yard. , We are not, however,
surprised at the refusal of the water company
to pay appellant for the entire excavation
represented by the triangle “A,” “B,” “D,”
as extra work. Obviously the water com
pany's engineer, Lieson, rejected this claim as

the order from Lieson was that the slope be
graded back far enough to prevent the slough
ing; and, according to the testimony of ap
pellant's engineer, Hollingsworth, and that
of appellee, uncontradicted by any other evi incorrect because So much Of that excavation
dence we have been able to find in the record, as is included in the triangle “A,” “B,” “C.”
to Hollingsworth's judgment was left the was work appellant was required by its con
fixing of the angle of the slope, which he did tract with the water company to do for the
by requiring that the excavation be made by lump sum to be paid it. For this reason the
appellee to the lines on the diagram from “A” engineer only allowed appellant for that part
to “B,” thence to “D.” It therefore appears of the excavation represented by the triangle
from the evidence that the CrOSS Section of “A,” “B,” “D.” It is patent, therefore, that
excavation found to be necessary and that the only thing settled by the water company's
was actually made by appellee was deter engineer was the matter between the water
mined by appellant’s engineer, Hollingsworth, company and appellant, with which appelled
with the assent of the water company's en was not concerned. There Was no Contro
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versy settled by the engineer in which appel hill was properly allowed appellee by the cir
lee was involved.

No disagreement had then

cuit court.

The next matter to be determined is as to
arisen between him and appellant as to his
right to be paid for the entire excavation. the extra work done by appellee upon the up
If a part of the work done by him for appel per or “raw water” basin of the filter. The
lant was what the latter was required by controversy here involves no charge for the
its contract with the water company to do for original excavation made by appellee for the
the lump sum to be paid it by that company, basin. The matter in issue is as to the right
that fact was known to appellant when it of appellee to recover for the extra work re
required appellee to do the additional work, quired to be performed by him in correcting
for which it was not entitled to any addition certain errors committed by appellant's engi
al compensation at the hands of the Water

neer in fixing the bottom grade of this basin.

which is approximately 206 feet in length
[1] Having such knowledge and compelling and 35 feet in width. The plans and specifi
of appellee the additional work, appellant cations for the filter required that there
will not be heard to say that he shall not be should be cut all around the edge of the bot

Company.

-

paid for it because it was not entitled to be tom of the basin a “footer trench” about 4
feet 6 inches in width and 12 inches in
depth. The bottom was required to be sloped

paid therefor by the water company.
[2] As the alleged decision or award made
by Lieson respecting the matters in dispute
between appellant and the water company
did not result from an arbitration to which

appellee was a party, he is not bound by
Such award. For these reasons, the several
authorities cited by appellant's counsel as
to the legal effect to be given an award can

from the outside edges to the center to make
the center 6 inches below the level of the

outside edges. Through the length of the
center ran another trench 1% feet wide and

2 feet deep, in the bottom of which were sev

eral holes known as “sumps,” required to be
a foot or more deeper than the bottom of the
trench and about 3 feet in length. The bot
not control this case.
[3,4] It is, however, insisted for appellant tom of the trench was solid rock. The grade
that appellee cannot recover for the excava lines to which this bottom Was to be cut

tion in question because it involved a change were fixed by appellant's engineer, Hollings
or alteration in the work and of the contract, Worth, and the cutting done by appellee in
which could not be made without a written accordance therewith ; that is, he dressed
order from it. This contention is based upon the bottom to the necessary smoothness, cut
the “footer trench” around it, sloped it to the
the following provision of the contract:
“No alteration shall be made in the work ex center, put in the trench through the middle,
cept upon the written order of the general con and cut the “sumps” in the trench, all of
tractor.”
Which was admittedly done as required by
It is true no Order in Writing was given HollingsWorth. Following the completion of
by appellant for the additional excavation, this work, however, D. E. McDonald, the en
but we do not think such a writing was nec gineer of the Nicola Building Company, a
essary for the reasons: (1) The excavation corporation having the subcontract from ap
did not constitute a change in the work or pellant to do the concrete Work in the filter,

an alteration in the plan upon which the fil discovered an error in the grade lines of the
constructed.
It was merely extra . bottom of the upper basin; that is, that the
work, the doing of which was required in ad lines as given by Hollingsworth were too
dition to the work provided for by the con high, rendering it necessary to lower the
tract, and the necessity for which was not bottom as much as 8 inches at one end. Ho:
discovered until after the work of construct lingsworth agreed with McDonald that the
ing the filter had commenced and consider error had been made, and gave appellee a
ably progressed. (2) The work was verbally new grade line for the bottom, in order to
ordered by appellant's engineer, Hollings conform to which it became necessary to
worth, and commenced under his supervision, lower the bottom not exceeding 8 inches at
and later approved in like manner by its any place. As the bottom of the basin was
manager, Leopold, by whose order it was what is known as “bastard's limestone,” a
completed. We are unable to understand by hard, tough rock, the depth to which it had
ter was

what process of reasoning appellant can com

to be lowered was too little to admit of

plain of appellee for having made the exca blasts of any consequence. Only slight “pop”
Vation in the absence of a Written Order shots could be used, and when these were

when the latter by its agents, Hollingsworth
and Leopold, caused him to proceed with the
work without giving him a written Order to
do so, and accepted the work when complet
ed. The situation thus presented is one in

fired the adjacent rock, instead of splitting,
would “nest” or blow out in small depres

sions, requiring the workmen to take “points”
or short drills and hammers and shape off
the little elevations left by the shots. The

which the doctrine both of waiver and es “footer trench” had to be redug, the bottom
toppel should be applied against appellant sloped to the center, the center trench put in,
With full force.
and the “sumps” either redug or deepened,
It is Our conclusion that the item of $1, ending with the redressing of the entire bot
546.16 for the excavation on the slope of the tom of the basin.
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[5] As this work of lowering and redress
ing the bottom of the upper basin, done by
appellee, Was, according to the great weight of
the evidence, undoubtedly made necessary by
reason of the error of appellant's engineer,
Hollingsworth, the question to be determined
is what ought appellee to recover for this
work. It required more than three weeks to
perform this work, and it is contended by
appellant that appellee is only entitled to re

charge, and that the error causing the extra
work by appellee was committed by Hol
lingsworth, no claim was then made by ap
pellant of variance between the pleadings
and proof. In view of the situation pre
Sented the mistake in the pleadings, if not
cured by the judgment, was waived by ap
pellant's failure to complain of the alleged
variance in the court below and by its in
troduction of evidence upon the issue as to
cover therefor the reasonable cost of the whether the error resulting in the extra

work which its evidence conduced to ShoW

work by appellee on the basin was commit

ought not to exceed $5 per cubic yard. On ted by Hollingsworth or McDonald. There
the other hand, the evidence of appellee con fore its complaint of the defect in the plead
duced to prove that his charge of $20 a yard ings, made for the first time in this court,
for the work is reasonable, and we are not

prepared to say that the compensation allow
ed appellee by the circuit court for the extra
work upon the upper basin is not sustained
by the weight of the evidence.
It is, however, insisted for appellant that
the allowance of any amount to appellee for
the work on the upper basin was unauthor
ized by the pleadings. In the original peti
tion it was alleged by appellee that the error
causing the extra work by him on the upper
basin was made by appellant's engineer in
charge of the work, without naming him.
Appellant moved that appellee be required to
give the name of the engineer, and the latter
by amended petition averred, upon informa

tion and belief, that the name of the engineer

furnishes no ground for the reversal of the .
judgment.

In the matter of the extra work done by
appellee in the lower basin, we have reached
the conclusion that the amount allowed him

therefor by the circuit court also appears to
be sustained by the Weight of the evidence.
The errors corrected in the lower basin by
appellee were committed by McDonald, who
then represented appellant in supervising
the work. In giving the grade of this basin
he established it three feet higher than it
Should have been. Hence, after the bottom
was leveled off and the “footer trench” dug

across the front, it became necessary to low
er the bottom 3 feet through solid rock, and
recut the “footer.”
When this error was

was McDonald, but that his true name was

discovered, there had been some concrete

well known to the appellant. Appellant's an
swer denied that the error was committed

poured in a trench in front of the basin

through McDonald, “or any other engineer”
in its employ, and denied that McDonald was
in charge of the work on the basin as its en
gineer. This denial was repeated in an
amended answer filed by appellant, as was

the evidence that there were 450 cubic yards
of rock removed, and that in addition to

also the denial that appellee had been Com

to support certain pillars. These holes were

pelled to do the extra work performed by
him by reason of an error on the part of any
engineer in its service.

which made it necessary to exercise great
care in removing the rock. It appears from

lowering the bottom of the basin appellee
was required to cut five holes in the bottom

4 feet square and about 3 feet in depth.
The holes were also cut through the solid
rock and were made true to line. No blast

[6] The evidence shows that the error in ing could be used, and the work was nearly
question was committed by appellant's engi all hand chiseled.
neer, Hollingsworth, and was admitted by
It is also complained by appellant that the
him when the error was discovered by Mc circuit court erred in allowing appellee to
Donald, which discovery was made while recover upon what is known as a “force ac
Hollingsworth was in charge of the work. count” basis, and that the proper basis for
Moreover, that Hollingsworth made the new a recovery in a case like this is a quantum
grade lines for correcting the error which meruit. By the term “force account” is
resulted in the extra work later performed meant a charge for the amounts actually

by appellee. It also appears from the evi

expended by the contractor for extra work
dence that McDonald, though in the employ and material, plus an allowance of 10 per

of the Nicola Building Company, was, by cent. to cover superintendence and use of
reason of the absence at One time of Hollings tools. According to the evidence, the right
worth, placed by appellant in charge of the of resort to the force account arises by a
work on the basin. So, while the error was custom of Contractors, in the absence of an
not committed by McDonald, it was, not agreed price to be paid for the extra work
withstanding the denial of appellant's an performed. The propriety of applying the
swer to the contrary, committed by another force account method in this case seems to
of its engineers, viz. Hollingsworth, who have been fairly demonstrated by the weight
should have been named by its answer as of the evidence furnished by the numerous

Furthermore, experts found in the record; and it does not
appear from appellant's contract with ap
Hollingsworth Was appellant's engineer in pellee that it contains any provision fixing

the engineer then in charge.

when it was shown by the evidence that

Ky.)
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his compensation for such extra work as he
did on the two basins; nor does appellant
claim that the $1 per cubic yard, the price
fixed by its contract with appellee for all
the work of original excavation it required
of him, would properly compensate him for
the extra work on the basins. It does, how
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ages claimed consisted of $549.17 it was al
leged appellant expended in salaries to its
employés on the work, $341.10 in necessary
expenses in looking after the work, $329 for
liability insurance it had to continue, $150
loss from nonuse of its machinery and ap
pliances, $390 it paid for an additional 65

ever, contend, and the evidence introduced yards of concrete used in the rear wall of

in its behalf conduced to prove, that the the upper basin, and $100 to the Frankfort
charges contained in appellee's account for Water Company for injuries to its property
the extra work on the basins are in the caused by the acts of appellee, making a
main unreasonable, if not exorbitant. On total of $1,369.27, all which it was, as
the other hand, the evidence introduced in

alleged, compelled to and did pay and lose by

appellee's behalf conduced to prove that the reason of the failure of appellee to complete
charge as to each item of his account Was by December 1, 1912, the work required of it
both reasonable and customary.
by its contract with appellant.
It should here be stated that the item of
Appellee's reply specifically denied the
appellee's account contained in the charge items of damages claimed, but admitted the
of $165.47, money paid by him for liability delay in his completion of the work from
insurance, is conceded by appellant to have December 1, 1912, to June, 1913, and alleged
been properly allowed by the circuit court, that such delay was in the main caused by
if under his contract with it appellee was the omissions and errors of appellant and its
entitled to recover at all, as he was requir agents in conducting its part of the work,
ed by his contract with appellant to carry and in part by weather conditions, all result
such liability insurance. This explanation ing in rendering it impossible for him to
is deemed necessary because the item upon complete the work earlier than June, 1913.
[8] Of the above items of damages only
its face does not appear to be germane to
the other charges contained in the account. the two last mentioned, viz. that of $390 paid
[7] Discussion of the items of the account by appellant for the additional 65 yards
seriatum would serve no good purpose, and, concrete for the upper basin and $100 paid
besides, would stretch the opinion to an by it to the Frankfort Water Company for
unreasonable length.
Hence it is regarded the injury caused the property of that com
sufficient to say that, notwithstanding the pany by appellee, were allowed by the judg
contrariety of evidence as to each of the ment of the circuit court. While a State of
items sued for by appellee and as to the ac case might be presented that would authorize
count as a whole, we are unable to find that the recovery of Such items of damages as
the circuit court's decision upon any disput were rejected by the circuit court in this
ed question arising out of the account is case, no such right of recovery is shown by
contrary to the weight of the evidence, and the record before us, for it cannot be told
it is a well-known rule that conclusions of either from the averments of the counterclaim

the circuit court on conflicting evidence will or from the evidence whether the delay caus
not, On appeal, be disturbed, unless found to ing the payment of the sums and expenses
constituting these items resulted from the
omissions or mistakes of appellant's engi
neers, the fault of appellee, or weather con

be against the weight of the evidence.
Abram v. Mallicoat, 147 Ky. 817, 145 S. W.
764; Colyer Bros. v. Neyens, 143 Ky. 797, 137
Ky. 525; Gusler v. Hays, 154 Ky. 306, 157
S. W. 376; Goff v. Murphy, 153 Ky, 634,
156 S. W. 95; Martin v. Hall, 152 Ky. 677,

153 S. W. 997; Burrow v. Hall, 152 Ky.
252, 153 S. W. 246.

Another, and the final, matter submitted
for our decision by the appeal is whether the
action of the circuit court in rejecting
certain items of damages set up by appel
lant's counterclaim was error. The damag
es were claimed because of the alleged fail
ure of appellee to complete the work re
quired by his contract with appellant within
the time therein fixed for its completion;
it being provided by the contract that the
work was to be completed by December 1,
1912, and alleged in the counterclaim that
it was not, in fact, completed until 13 months
after that date. It, however, appears from
the evidence that the work was completed by
appellee in the month of June, 1913, about 7
months after December 1, 1912. The dam

ditions.

The law controlling this question,'

as we understand it, is thus stated in 6

Cyc. 66: .
“Where a builder is delayed by his employer,
such additional time as may have been lost by
delay shall be allowed; so he should be allowed
extra time when required to do extra work, or

changes are made in the original plans.

Where

a cause for delay ceases, the obligation to finish

is at once imposed upon the builder, and a fail
ure then to perform within a reasonable time
unreasonable delay there

#ts damages for
after.”

With respect to excuses for nonperform
ance and delays, in 6 Cyc. p. 70, we find
the following statement of the law:

“A builder who has improvidently assumed an
absolute liability when he might have undertak

en a qualified one only is not excused from per
forming his engagement, unless prevented by the
act of God, the law, or his employer; no hard
ship, no unforeseen hindrance, no difficulty short
of absolute impossibility will excuse him from
doing what he has expressly agreed to do. Thus
he is not excused from performance because of

a latent defect in the soil, or because the build
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ing before completion is destroyed by accidental
fire, lightning, windstorm, or flood, unless per
formance has been delayed unreasonably by the
employer.”

(Ky.

JOHNSON V. LITTLE.

(Court of Appeals of Kentucky. June 22, 1917.)

Again, on page 71, the same volume, it is 1. ELECTIONS @:305(4)—CoNTEST-APPEAL
SUPERSEDEAS BOND-STATUTE.

said:

Where judgment in an election contest ap
pealed from was rendered April 18th, and April
28th
the transcript was filed with the clerk of
the contract on his part, as where the employer
has failed to do or to have done work that is nec the Court of Appeals, and April 19th a regular
“A delay in performance is excused, where it
is caused by default of the employer to perform

essary to be done before the builder can pro
ceed with his own work, or has failed to furnish
necessary material agreed to be furnished by
him, or has ordered the work to be stopped;

supersedeas bond was executed before the clerk

of the circuit court, the obligee being the appel
lee, but, after discovery of the fact that the bond
was not properly executed to the clerk of the

so delay is excused in the drawings and specifi circuit court, and on the same day the record
cations, or by the acts of the architect, or by al was filed in the Court of Appeals, another bond
was executed in which the clerk of the circuit
terations in the plans made at the suggestion of
the owner, or by the performance of additional court was named as obligee, the supersedeas

will not be discharged and the appeal dis
work not contemplated when the original con bond
missed because the bond was not executed as
* * **
provided by Ky. St. § 1596a, subsec. 12, provid
In Runyon v. Culver, 168 Ky. 45, 181 S. W. ing that either party to an election contest may

tract was made.

appeal from the judgment of the circuit court

640, L. R. A. 1916F, 3, we held:
“A contract is not invalid, nor is the promisor
discharged, merely because it turns out to be
difficult, unreasonable, dangerous, or burden
some, or even impossible of performance. Where

to the Court of Appeals by giving bond to the
clerk of the circuit court with good surety, con
ditioned for the payment of all costs and dam
ages, etc., and by filing the record in the clerk's

office of the Court of Appeals within 30 days

the performance becomes impossible subsequent after final judgment in the circuit court.
to the making of the contract, the general rule is
[Ed. Note.—For other cases, see Elections,
that the promisor is not, therefore, discharged.
Where the law creates a duty or charge, and

Cent. Dig. §§ 321, 322.]

the party is disabled to perform it, without any 2. ELECTIONS
fault in him, there the law will excuse him; but
where the party by his own contract creates a

Q=288 – CoNTESTs — AMEND

MENT OF ANSWER.

In an election contest, where the circuit

duty or charge upon himself, he is bound to court permitted amended answer to be filed
make it good, notwithstanding an accident by more than 20 days after the service of the sum
inevitable casualty, because he might have pro mons, setting up not a counter contest, but
only perfecting a ground alleged in time, but
vided against it by his contract.”
defectively, there was no violation of the rule

[9] It is therefore clear that appellant
cannot recover of appellee damages that
may have resulted from delay in the Work
undertaken by him, if such delay was caused

forbidding the filing of amendments setting
up new grounds of contest or counter contest

after the time provided for the filing of such
pleadings.

[Ed. Note:—For other cases, see Elections,

by the mistakes Or delinquencies of its en Cent. Dig. §§ 280–283.]
gineers; but for the damages resulting to 3. ELECTIONS C=55—SELECTION OF OFFICERs

appellant from the delay appellee would be
liable, if the delay was caused by his default,
or weather conditions suspending the work.
As the $390 paid by appellant for the ad
ditional concrete and $100 paid by it to the
water company for the injury to its property
inflicted by appellee were not caused by the
delay on the part of the latter in completing
the contract, but were caused by his negli

OF ELECTION.

If the officers of an election to elect a school
district trustee who conducted the election in
the schoolhouse were not legally selected, the
election was void.
[Ed. Note.—For other cases, see Elections,

Cent. Dig. §§ 47, 48.]
4. ELECTIONS G->303 – CONTESTs — SETTING
ASIDE FOR INABILITY TO ACCURATELY DE
TERMINE RESULT-STATUTE.

Though Ky. St. § 1596a, subsec. 12, pro

gence, independently of the delay, the allow vides that if it shall appear from an inspection
ance of these two items of damages by the of the whole record that there has been such
court was authorized by the evidence. As it fraud, intimidation, bribery, or violence in the
conduct of an election that neither contestant
cannot be definitely ascertained from the evi nor contestee can be adjudged to have been

#

dence what part or how much of the other
items of damages claimed by appellant result
ed from the delay in the completion of appel
lee's work that was caused by his default or
weather conditions, or what part, if any, of
such damages resulted from the delay in the

elected, the circuit court may adjudge
that there has been no election, and though it
is the disposition of courts to uphold the validi

firmed.

appeals.

ty of elections where they can reasonably do so,
if the record presents a state of case preventing
the court from arriving at a reasonably accurate
conclusion, it will declare that no election was
held, even in the absence of evidence that fraud,
completion of appellee's work caused by the intimidation, bribery, or violence was practiced.
acts of appellant's engineers, the rejection of
[Ed. Note.—For other cases, see Elections,
these items by the court was authorized. Cent. Dig. § 315.]
It is therefore our conclusion that the find
ings of the court upon the counterclaim
Appeal from Circuit Court, Pike County.
should not be disturbed.
Suit to contest an election by Richard Lit
As the record presents no Such error as tle against James Johnson. From a judg
will compel a reversal, the judgment is af ment setting aside the election, defendant

de:For other cases see same topic and

KEY-NUMBER in all

Affirmed.
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