NORTH CAROLINA, | Superior Court,
; Duraam Couxty. March Term 1891.

THE NCNEAL PIPE AND Fouxbpry Co. )

VS &
A. H. HowLaxD axD THE DurHAM |
WarERr Co. )
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STA'TEMENT OF CASE ON APPEAL.

This was a civil action tried before His Honor Judge '
Boykin, and a jury, at March Terin, 1891, of the Supe-
rior Court of Durham county.

The nature of the action is set {orth in the complaint,
answer of A. H. Howland and reply of the plaintiff,

which are sent up with the record, with the exhibits at-
tached to the pleadings.

At October ‘I'erm, 1888, there was an order of refer-
ence to J. S. Manning, Esq., a copy of which will be
attached to and sent up with the record.

The Referee heard the case upon the evidence sub-
mitted before him in behalf of the plaintiff. The de-
fendant introduced no evidence before the Referee.

Upon the coming in of the report of the Referee the de-
fendant filed exceptions thereto and upon his exceptions
to the report of the Referee demanded a jury trial before
Armfield, Judge, at January Term, 1890, and the mo-
tion of the defendant for a jury trial was granted. There-
upon the plaintiff, at January Term, 1890, tendered is-
sues as is set out in the record of the case at January
Term, 1890. His Honor Judge. Armfield endorsed the
following note on the issues tendered by plaintiff at Jan-

4= liary Term, 1890, viz:

“T settled the above as the issues and counsel for de-
»




fendant moves to submit an issue as to what counter-

claim as set out in his exceptions the defendant is enti-

tled to, and this motion is continued to the next term.
(Signed) R. F. ARMFIELD.

At the following term (March Term, 1890) the case

was tried before Armfield, Judge, upon the issues ap-
pearing of record at that termn and sent up as a part of
the case now on appeal.

After verdict and upon plaintif®s motion for a new
trial at March Term, 1890, was set aside by the Court
and a new trial ordered, and the case came on again for
trial before Boykin, Judge, at March Term, 1891. At
March Term, 1891, the defendant submitted to the Court
and tendered as additional issues, the issues marked a,
b, ¢, d, e, f, 1st Exception. The Court refused to sub-
mit these issues as separate issues of counter-claim and
instead submitted the following:

XII. ‘“What damage, if any, has defendant Howland
sustained by reason of the alleged failure of plaintiff to
fulfill its contract with him ?'"

[Ex. 2.]

During the examination of E. J. Parrish, a witness
for the plaintiff, he was interrogated by the plaintiff as
to the date when the controversy between the Town of
Durham and the defenidant began about the size of the
pipe and in order to refresh his recollection a letter writ-
ten at the dictation of the witness and purporting to be
signed by him was handed to him to read for that pur-
pose. The Court thereupon took the witness and inter-
rogated him as follows:

Judge: “Do you remember, without that letter, when
this controversy began ?

Ans. “I could not.”’

L
Ques. “What do you mean when you say the diffi-
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culty was back there in November 1886 to 1887 ?”

Ans. ‘‘Because there was a controversy all the time.”’

Ques. ‘I am speaking of the difficulty in respect to
pipe, when did that trouble assert itself?”’

Ans, “I could not say without this letter.”’

Ques. ‘‘Could you say after once reading that letter ?”’

Ans. “No sir.”’

Judge: ‘‘Produce something else gentlemen, (to plain-
tift’s counsel).

Question by plaintiff’s counsel:

“‘Can you read that letter and tell whether the con-
troversy as to pipe was before or after that letter was
written ?”’

Ans. “It was on wien tiis letter was written.”

Ans. ‘It was going on on the 2d day of February,
1887, and some time before that, how long I do not re-
member.”’

Judge: “He said it began in November, 1886, and
this is an utter consumption of time.”

[Ex. 3.]

The plaintiff during the examination of Wilmur Reed,
a witness for the plaintiff, preliminary to offering in ev-
idence certain letters and documentary evidence purport-
ing to be in the handwriting of the defendant asked the
witness the following questions:

Ques. ‘“Mr. Reed, have you ever seen Mr. Howland
write 2"’

Ans. “‘Yessir.”

Ques. ‘‘A. H. Howland 2

Ans. ‘“Yes sir.”

Ques. ‘‘Know his handwriting ?”

Ans. ‘“‘Yessir.”
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(Plaintiff’s counsel shows witness paper.)

Ques. ‘‘Is that Mr. Howland’s handwriting ?"’

Ans. ‘‘Yessir.”

Defendant wished to cross-examine on knowledge of
Howland’s handwriting, and Court permits it.
CROSS-EXAMINATION OF PLAINTIFFE’S WITNESS, REED.

Q. ‘“You say you know Howland’s handwriting.”’

AU SGYee S ST

Q. ‘‘How do you know 1t ?”’

A. ‘I have seen him write.”’

Q. “When ?”

A. ‘““Three days ago.”

Q. ‘“You saw him write three days ago ?’’

A. ‘“Yes sir,”’

Q. ‘“‘How?”

A. “On the hotel register, at Hotel Claiborn, saw
him write his name and Miss Ellis’.”’

Q. ‘‘Ever seen him write before ?”’

A. - ““Yessir.”

Q. “Where?”’

A. “Some few years ago in Boston.”’

Q. ‘“How many years ago ?

A. ‘‘Probably six or seven years ago.”’

Q. ‘“What did you see him write ?*’

A. ‘I saw him write a memorandum of some kind, I
do not remember, at his desk at the United States Hotel
in Boston.”

Q. “Write a memorandum? Did he sign it ?”’

A. “I am not sure.”

Q.

“Can you say you ever saw Mr. Howland write,

.
in your life, except to write his name on the Hotel reg-
ister three days ago ?’’

A. ‘““Yes sir; I saw him write at his desk, in Boston,
at the United States Hotel.”

Q. ‘““You cannot say you ever saw him sign his name
but once, and that was three days ago?”’

A. ‘““Yes sir; I happened to be there, came on the
same train.”’

Q. ““You swear from having seen him sign his name
three days ago, you are willing to swear you know the
man’s handwriting ?”’

A. ‘“Yes sir.”

Q. “Mr. Reed, I ask you as man to man, do you swear
that you know Mr. Howland’s handwriting ?”’

A. ‘“Yes sir, I do.”

Defendant’s counsel says that he submits that witness
cannot know Mr. Howland’s handwriting.

Question by plaintiff’s counsel:

‘‘Having seen him write on Hotel register, and {rom
having seen him write in Boston, you say you have such
a recollection of it that vou could recognize his signa-
ture ?”’

Ans. HYes s1t.) >

Plaintiff’s counsel: ‘I submit to your Honor that this
is competent.”’

Judge; ‘‘You know, gentlemen, that this is largely a
question for the witness himself. It goes to the jury.”

The defendant excepted to the evidence and the Court
overruled the objection. Defendant excepted.

The letters and documentary evidence upon such proof
of defendant’s handwriting were subsequently intro-
duced in evidence.

[Ex. 4.]

4t
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A. S. Lewter, a witness for plaintiff, testified that he
1s the 10cz_11 depot agent at Durham of the R. & D. R. R.
Co., but was not such agent in 1886 and 1887, at the

times of delivery of pipes sued for. He moved to Dur-

ham and became such agent August sth, 1888. He
produced and identified certain papers, purporting to be
way bills of water pipes and delivery books of freight
received at Durham between January 1st, 1887, and
June 1st, 1887; as being papers and delivery hooks he-
longing to the office of the R. & D. R. R. éo., at Dur-
ham, N. C.. he did not make them out and does not

know who did. He found them in the office of the Com-
pany when he took charge of it.

Plaintiff did not upon this evidence offer the wav bills
in evidence, nor were the delivery books admitted in ev-
idence upon this proof. Subsequently and before rest-
ing its case the plaintiff introduced John A. Holt, who
testified that he was the predecessor of the witness, Lew-

ter, and agent of the R. & D. R. R. Co., at Durham
-from November 1st, 1886, to August, 1887; that the

books and papers (way bills) produced in Court by the
witness, Lewter, are recognized by him as a part of the

office papers and books belonging to the R. & D. R. R.
Co. ;

Question by plaintiff:
State whether or not all the water pipes refered to on
these way bills were delivered and to whom ?

Defendant objects because there is no water pipe re-
ferred to on these way bills and argues that way bills are
not evidence.

Objection overruled.
Defendant excepted.

Q I Asked vou if all the cast iron pipe named on those

i

way bills consigned to the defendant, A.. H. Howland
and the Durham Water Company, were delivered?

A It was.

The answer of the witness was not objected to.

[Ex. 5.]

The witness, Lewter, was asked by plaintiff without
objection on the part of defendant the following ques-
tions to which he answered as follows:

Q Did you take receipts from parties ?

A Yes sir.

Q The number of car, date of way bill, from what
station and the consignee, description of article, to whom
delivered and date of delivery. Does the consignee sign
this book when he receives these articles?

A Yes sir; consignee or his agent.’’

Q Is that the rule of the office?

A Yes sir.

After questions had been asked and answered as above
defendant objected to any rule or custom of the Com-
pany; but further than that did not except nor ask the
Court to strike it out.

[Ex. 6.]

W. A. Muse was examined as a witness for the plain-
tiff and testified that he was chief clerk under John 2%
Holt, agent at Durham of R. & D. R. R. Co., from 1st
November, 1886, until June 20th, 1887; that the way
bills were copied into the delivery books, and upon the
delivery of the goods the consignee or his agent signed
a receipt in the delivery books; that he made some of
the entries in the books, and supervised all of them§ It
was not his business to deliver goods; but Mrg Holt, the
agent, did that himself It was the business of the wit-
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ness to receive payment of freights and enter the wav
bills in the delivery books, and have consignee or his
agent receipt in the delivery book for the freight. The
witness having the way bills and delivery books before
him, was asked as to one of the cars:

Q What does the way bill show was in car No. 9307 ?

Defendant’s counsel objecting, was allowed by the
Court to ask a question:

Defendant’s counsel; question:

Did you go out and look at the cars and compare that
with the way bills?

A I did not.

Question by plaintiff:

What was the contents of the car according to the
way bills?

A 112 feet cast iron pipe.

Defendant excepted.

Subsequent to the examination of the witnesses, A. S.
Lewter and W. A. Muse, and before resting its case the
plaintiff introduced and examined the wititess, John A.
Holt before referred to, who testified that all the water
pipes referred to in the books of delivery were delivered
to the defendant or his agents.

And it was also in evidence in behalf of the plaintiff
that the plaintiff on August 1st, 1887, had written a let-
ter to the defendant Howland enclosing a statement of
account dated July 3oth, 1887, a copy of which is here-
to annexed and marked Exhibit ‘A’ which letter and
statement of account was received by the defendant and
the debit side of it admitted to be correct, (a copy of the
defendant Howland’s letter to the plaintiffdated August
24th, 1887, marked Exhibit ‘“B” is hereto annexed).

The defendant Howland when introduced as a witness

_9_—

©on the trial in his own behalf admitted the delivery of
all the goods charged against him in Exhibit “A.”

FEXLE, |

That plaintiff’s witness Reed was permitted to testify
that he had made out a memorandum frem the books of
the plaintiff at Burlington, New Jersey; and there as-
certained the car numbers and contents of the cars and
he had compared the memorandum with the way bilis
and delivery books in the office of the R. & D. R. R. Co.
at Durham and found the saine to agree. John A. Holt,
the agent, also testified to going over the books of the
R. R. office with the witness Reed and using his memo-
randum in doing so and they agreed.

Defendant excepted.

The witness Holt also testified that the defendant’s
agent produced in Durham, bills of lading for the goods,
which agreed with the office books and way bills.

The memorandum made by the witness Reed was al-
lowed to be introduced in evidence.

Defendant excepted.

[Ex. 9.]

A. H. McNeal, President of the plaintiff corporation,
as a witness for plaintiff identified, and plaintiff intro-
duced in evidence the statement of account rendered by
plaintiff to defendant Howland dated July 3oth, 1887,
(Exhibit “A” above).

Whereupon plaintiff’s counsel stated that they intro-
duced the same because this statement if received by the
defendant and kept without objection by him would con-
stitute an account stated and bind him by its contents or
at any rate was competent evidence. And the statement
of account was admitted by His Honor in evidence. Upon
cross examination of this witness he was asked by defend-.
ant’s counsel:
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Did not Mr. Howland after you had sent the state-
ment of account of July 3oth, write you a letter telling
you it was incorrect ?

To this question plaintiff objected as the letter itself
is the best evidence of its contents, and the question was
excluded by the Court and the witness was not required
to answer it.

Defendant excepted.

The letter referred to (it being Exhibit ‘B’ above)
was subsequently introduced by the defendant in evi-
dence and showed upon its face in what particulars the
defendant Howland claimed the statement of account to
be incorrect, and contained the admission of its correct-
ness as far as it goes.

[Ex. 10.]

At the outset of the trial and before any evidence was
offered on either side, the plaintiff contended that inas-
much as the defendant offered no evidence before Mr.
Manning as Referee, the defendant had lost the right to
have an issue submitted and evidence offered upon his
counter-claim, that the case ought to be tried upon
the evidence taken before the Referee.

The Court held otherwise, and submitted the issue as
to defendant’s counter-claim set out in the record. And
the defendant Howland being introduced upon the trial
as a witness in his own behalf was asked what contract
lhe had made with skilled workmen as to giving them
continuous employmentand paying for full time whether

employed or not, plaintiff objected and the Court sus-
tained the objection.

Defendant excepted.

_ The defendant Howland was permitted thereafter to
introduce evidence tending to show that he was com-

pelled to employ skilled workmen, that he contracted to
pay them whether employed or idle, and that they were
unemployed many days by reason of the default of the
plaintiff, and the amount of his damage.

The evidence in this case is very voluminous, and
without consideration of mauny letters, and telegrams
which passed between the parties all of which was sub-
mitted to the jury, it would be very difficult to deter-
mine whether delay in the delivery of the pipe was
caused more by the defendant Howland or the plaintiff.
It is not controverted that for a portion of the time the
delay was caused by the orders and acts of the defend-
ant Howland, and plaintiff claimed that it was thereby
entitled to a corresponding extension of time for deliv-
ery.

The correspondence by letters and telegramns was all
introduced in evidence and is hereto attached as a part
of statement of case on appeal being numbered from 1
to 115 inclusive.

[Ex. 11—same as Ex. 10.]

[Ex. 12.]

The defendant Howland as a witness in his own be-
half was asked by his counsel, what interest he had paid
or lost on money invested and lying idle while waiting
for pipe to be delivered.

Plaintiff objected that such damage was too remote
and the Court excluded the proposed evidence.

Defendant excepted. -

[Ex. 13.]

Defendant’s counsel then asked the witness Howland:

What amount of money was invested in the water
works up to March 1st, 18872
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Plaintiff objected, and the Court sustained the objec-
tion.

Defendant excepted.

It was in evidence that the defendant Howland had
originally entered into a contract with the Town of Dur-
ham on the 12th day of June, 1886, under which he
began the construction of the Durham Water Works,
and subsequently before the works were completed viz:
On January 1st, 1887, he duly assigned-this contract and
all rights under it to his co-defendant the Durham Wa-
ter Company, and received pay therefor in mortgage
bonds and capital stock of said Durham Water Company.
(Copies of contract between defendant Howland and the
Town of Durham marked Exhibit ¢‘C,”’ and assignment
from Howland to Durham Water Cempany marked Ex-
hibit ‘D>’ and acceptance thereof by the Durham Water
Company marked Exhibit “‘E’’ are hereto annexed.)

[Ex. 14.]

The defendant’s counsel shaping his question differ-
ently but admitting it was for the purpose of bringing
out the same proof above excluded by the Court, asked

the witness Howland:

How were you injured by the failure of the plaintiff
to make the deliveries at the times fixed in the contract ?
His Honor held that the evidence was too remote for
that purpose, and had already been excluded and upon
objection by plaintiff sustained the objection.
Defendant excepted.

[Ex. 15.]

Defendant’s counsel asked the witness Howland if
there was any reduction of the rental agreed to be paid
b.y the Town of Durham for the use of the water fur-
mished by the Water Works.

Plaintiff objected, objection sustained.
Defendant excepted.

[There is no 16th Exception in this statement of case. ]
[Ex. 17.]

The defendant’s counsel asked the witness Howland:
What damage, if any, he had sustained in his reputation
as a skillful, speedy and efficient builder of water works
by reason of plaintiff’s breach of contract?

Plaintiff objected. Objection sustained and defendant
excepted.

. The defendant asked the following instructions:

1. That the jury have the right, in determining the
credibility of any witness, to consider his bearing and
behavior on the stand, and general conduct as a witness.

(This was not given and defendant excepted.)

[Ex. 18.]

2. That a contract may be made by silence, as well
as by words, and that if the conduct or action of a party
is such as to reasonably induce another to believe that
he assents to a contract or offer, and the other party
would suffer by acting on his reasonable belief, if it were
not a contract, the party so inducing such belief is es-
topped to deny existence of such agreement.

(This was not given and defendant excepted.)

Bvess W)

3. That it being testified by plaintiff’s witness that
plaintiff did not deliver to defendant 720 pieces of 12
inch pipe or 720 pieces of 10 inch pipe and there being
no evidence of the cancellation of the original order for

10 inch pipe except in letters wherein a substitution of
12 inch pipe therefor is made defendant is entitled to re-
cover of plaintiff the market value of 720 pieces of pipe,
either 12 inch or 10 inch as you shall find, whether the
original order was modified or not.
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(This was not given and defendant excepted.)
[Ex. 20.]

4. That the defendant is entitled to recover interest
at the rate of six per cent per annum uvpon his capital
invested in the water works in Durham, for the time he
was delayed in the completion thereof beyond the time
within which he could have completed them, if you be-
lieve that such failure was caused by plaintiff’s unau-
thorized delay in shipping the pipe, and the only evi-
dence as to amount of capital so invested is that it was
One Hundred Thousand Dollars.

(This was not given and defendant excepted.)

PES=2r4)

5. That defendant is entitled to recover of plaintiff
the difference between the market value, at the time of
purchase of pipe by defendant of parties other than
plaintiff and the plaintiff’s contract price therefor, if
such purchase was made necessary by plaintiff’s fail-
ure to deliver any of the pipe according to the contract,
and that the only evidence as to such difference in value
is that it was $3710.00.

(This was not given and defendant excepted.)
FExe 224

6. That defendant is entitled to recover the reasona-
ble value of his own time given necessarily to the works
at Durham beyond the time it would have been re-
quired, if plaintifPs unauthorized delay in shipping pipe
was the cause of such additional time being ’taken.b

(This was not given and defendant excepted. )

[Ex. 23.]

7. That defendant had a right to have all stipula-
tions of the contract performed, and plaintiff could not
omit any of them without consent of defendant, and if

—I5—

it did so omit any of them it must pay for such omis-
siomn.

(This was not given and defendant excepted.)

[Ex. 24th.]

8. If the jury shall find from the testimony that the
pipes and special castings which plaintiff contracted to
furnish defendant Howland, were to be coated with
Angus Smith’s patent coal tar varnish, and that each
shipment was to be accompanied by certificates of in-
spectors of successful tests of all such pipe, and that
such pipe was to have a number on it, and the plaintiff
failed to comply with all or any of these provisions of
the contract, then the defendant is entitled to recover
of plaintiff such damages as the jury may believe de-
fendant thereby sustained.

(This was not given and defendant accepted.)

[Ex. 25th.]

His Honor'’s charge was as follows, this being all his
charge.

Gentlemen of the jury, I have not had opportunity to
give the attention to the presenting of this charge, which
the importance of this case would seem to require, be-
cause I have been engaged, every spare moment when
away from the Court House in attending upon duties in
connection with other judicial affairs. I shall endeavor
to present this case as it appears to the Court.

It appears that on the 12th day of June, defendant
Howland entered into a contract with the town of Dur-
ham, by which he undertook to construct a certain sys-
tem of Water Works to supply the town of Durham
with this necessity for various purposes. It further ap-
pears, from his own testimony, that immediately, or
soon thereafter, he began the discharge of the necessary
duties in order to insure the speedy completion of his
contract, and contracted to obtain the necessary pipes
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and castings, made surve
liminary matters,

It appears that some time in the
the contract was entered
Howland and the plaintiff,
C01.npany. by the terms ar
Plamtiﬁ' agreed to furnish t
1ron pipe,
sions, and

¥s, and looked after other pre-

: month of Qctober,
nto between the defendant
the McNeal Pipe & Foundry
1id stipulations of which the
' o the defendant certain cast
POssessing certain qualities, of certain dimen-
capable of performing certain thines
pears from inspection of the contract that thebd.efe
Howland agreed to satisfy the demands of the laintiff
theréfor b}_/ the payment of cert~in monies, at pcertail
specified times, It appears furthermore fro)m the l
tract,. that the delivery of the piPe was to begin i
certalln specified date, and that its delivery s}?oulg nb:
:ﬁ;nfoztiicijc the time, which is specifically mentioned in
There is evidence tending to establish the fact on th
part of the plaintiff, and I believe it is not denied u :
the part of the defendant Howland, that the system \l,jv(é)in
completed, and that it was delivered according to thS
ter¥ns of the contract. Howland, in the mean tiTne 1 de
assigned his interest in the Water Works to the Durille1
Water ‘Col‘npany. Now, it is asserted upon the artan;
th.e plalptlﬂ, that having delivered, accordinogc lO
stipulations of the contract, to which I have ?ef : tclle
these cast iron pipes to the defendant Howland erlr'e 1,
posiesstthe dqualities required by the terms of ,th\: :;c;
contract and which were capable i
ties which were required o?ihexr?,f Iilc;;ffrtll?emie; heddu_
II;I(;wland has neglected and refused to pay a cegrtzin t
tlfaintlclee dgefof the pl.lrcl.lase money therefor. He assertrsl,
: etendant is indebted to him in the sum of
23,306.59; and he hag instituted this action that we

have been e
n ne five days for the

It ap-
ndant

gaged in hearing for so;

purpose of recovering the sum, which I have already

mentioned, to wit : $23,306.59.
It is asserted upon the part of the defendant Howland

that the plaintiff is not entitled to recover the full
amount of his demand. He seeks to establish this al-
legation, by introducing testimony tending to establish
the facts that the pipe, which he received by virtue of
his contract with the plaintiff, was defective in quality
and inferior to that contracted for and which the plain-
tiff had agreed to deliver, and that thereby he has been
damaged, and that therefore he is entitled to recover
certain sums of money by way of indemnity for the loss
which he has sustained. He asserts furthermore, in
the counter-claim, which he has set up, that for a con-
siderable time during the performance of this contract,
to wit : during the construction of the system of Water
Works, to which frequent reference has been made, he
was compelled to maintain at a great loss a large nun-
ber of skilled laborers, that he was required to pay for
them for such a period of time as they were in his em-
ploy, whether they were actually engaged in the con-
struction of this system or whether they were idle by
reason of the failure of plaintiff to keep up to the con-
tract made between the plain plaintiff and defendant.
He furthermore alleges that by reason of such delays in
the shipment he was detained with these laborers for
a considerable time when he might have been other-
wise engaged, and that for the enlarged period of time
when he was so detained that he is entitled to damages
in the sum of $1,500. He insists furthermore that he
himself was required to be personally present in the
city of Durham, by reason of the breach of contract be-
tween himself and the plaintiff, and that by reason of
such required presence in this city he was prevented
from attending to other affairs and that thereby he has
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been injured to the extent of $1,500, and he insists that
this demand should be offset by the allowing of this
counter-claim, which I have referred to.

You will understand that the plaintiff contradicts
these allegations, which are relied upon by the defen-
dant Howland for the purpose of maintaining his coun-
ter-claim against the demand of the plaintiff.

There are several issues which have been eliminated
by the Court from the pleadings. Four of them have
been answered, by consent of counsel, by the Court.
The remaining issues still to be submitted to the jury, to
be determined, as they may discover from the testimony
to be true or false, as they understand the evidence,
which the plaintiff relies upon, or as they may under-

stand the testimony, which the defendant zelies upon.

The first inquiry, gentlemen, which presents itself to
yvour determination, is, what was the contract between
the parties, which has been referred to in the arguments
of counsel in the examination of the witnesses and in
the pleadings. It appears from inspection of the cor-
respondence, which has beern introduced in testimony,

that certain pipe of the length of 12 ft., (and perhaps 3

or 4 in. over) capable of sustaining a hydraulic pressure

ol 300 lbs. to the square inch, of good and sufficient

cast iron, free from blemishes and defects, which would

render them unfit for the transmission of water under
the pressure of this system, should be manufactured by
this plaintiff and delivered by this plaintiff at the times
named in the stipulations of the contract.

The controversy which is of more doubtful tenor in

respect to the construction of this contract, arises from
the contention of the parties as to the manner the pipes
shall be coated. It is in respect of the quality, not the
quantity, of pipe wich were to be delivered. It is in-
sisted upon the part of the plaintiff that by the terms of
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the contract, as developed in this letter which has beex
exhibited in evidence, that the plaintiff was not requir-
ed to coat with Dr. Angus Smith’s preparation these
cast iron pipes, which he has agreed to deliver to defend-
ant Howland ; the plaintiff contending that in this let-
ter of Dec. 10th, I believe, he stipulated to furnish pipe
coated in the usual way ; whereas the defendant insists
that in accordance with a letter dated Oct. 22nd, (and
which is referred to in a letter of subsequent date by the
defendant Howland), in which certain statements are
contained concerning the quantity and quality of pipe,
that the intent of the contract was that the pipe should
be varnished with the preparation, to which I have re-
ferred, a patent preparation, which was employed upon

some occasions for the varnishing of pipe.
The Court conceives it to be a matter of law, which

it is constrained upon consideration of this testimony,
in connection with the evidence of the plaintiff who has
testified that the usual process of coating was that re-
ferred to in the evidence as Dr. Angus Smith’s, to de-
clare to the jury that the intent and meaning of this
contrac is that the pipe should be coated with the prepa-
ration known as Dr. Angus Smith’s patent process.
This, therefore, leads us to consider the first issue.
Did the plaintiff contract with the defendant Howland
as set out in the complaint? The complaint alleges
that the plaintiff agreed and stipulated to furnish these
pipe, at its own charge and expense, for the sum of $34.
F. O. B. at Durham, and that the pipe should possess
certain qualities and that certain payments should be
made on certain dates, to-wit': eighty-five per cent paid
on the 15th of each month for the pipe delivered in the
month preceding. Now the inquiry is, gentlemen,
whether or not the complaint specifies the contract ex-
isting between the parties, or whether or not, if that be




true, the defendant Howland agreed to and accepted the
same. The first issue is as I have already indicated,
“‘Bid the plaintiff contract with the defendant Howland

as set out in the complaint?’ The complaint declares

that he was to furnish certain castings of special quality
at the rate of 2 and 14 cts. per pound and also furnish
certain pipe weighing so much to the piece, and that
they should possess certain qualities, which I have al-
ready named to the jury, and according to the construc-
tion of the Court, coated with Angus Smith’s prepara-
tion. Now was the pipe, which he contracted to deliv-
er, pipe possessing these qualities, capable of discharg-
ing these requirements, of which I have spoken, possess-
ing the required length, tested with the required hydraul-
ic pressure, and coated, as I have indicated by my pre-
vious remarks to the jury, with Br. Angus Smith’s
preparation. If so, gentlemen, it is your duty to ans-
wer that issue ‘‘Yes.”” If, on the examination and
analysis of- the testimony, you should be so satisfied,
that they have not so contracted, it should be your duty
to answer ‘‘No.”’

Proceeding to the second issue, that is this : ‘‘Bid the
plaintiff deliver to the defendant Howland the materials
contracted to be furnished according to the contract >’
I take it, gentlemen, that there is no contention on the
part of the defendant that certain cast iron pipes and
castings were delivered by this plaintiff to the defend-
ant in the town of Burham. This inquiry, which pre-
sents itself to your comnsideration, under this issue is
whether or not they are of the quality which were stipu-
lated for and demanded in the contract and whether or
not they were delivered within the time specified in the
contract, and if not delivered within the time therein
named whether or not it was the plaintiff’s or defend-
ant’s fault. These are matters, which you are to deter-

mine with respect to this issue, and whether or not they
were prepared in the manner which the contract requir-
ed.

Now, gentlemen, the contract under which both par-
ties have introduced testimony, under which plaintiff
lhas asserted his cause of action, and under which de-
fendant has undertaken to maintain his counter-claim,
requires that 5000 pieces of these various aiticles shall
be delivered. The first contract, of which we have any
knowledge, in so far as this testimony discloses it, de-
velops the fact that 1860 pieces of this cast iron pipe,
12 in: in diameter should be delivercd. There is evi-
dence tending to establish the fact that by oral agreement
this atnount thereafter was increased to 2,000 of 12 in,
Now it is asserted on the part of the plaintiff that this
is all the pipe of this character that he agreed, at any
time during the pendency of the construction of this
system of water works, to deliver to defendant Howland.
That is contradicted by defendant Howland. So it be-
comes very material for the jury to ascertain whether or
not there was any subsequent contract upon the part of
the plaintiff to deliver the 720 pieces additional of 12
in. pipe to defendant Howland. Howland asserts that
he had given his order for 840 pieces of 10 in. That
thereafter he amended his contract, by consent of the
plaintiff, so as to reduce the order for the 10 in. to 120
pieces, and increase the order for the 12 in. from 2,000 to
2,720 pieces. How is that, gentlemen? Because that is
the amount of the contention inrespect to the quantity of
the articles delivered, which was presented to the Court
and the jury.

In order for you to determine that, it is necessary for
vou to take into consideration the correspondence be-
tween the parties, because it is by this that the issue is to
be settled, the issue in respect to the quantity agreed to
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be delivered by this plaintiff. We find a letter of the
4th of December from Hawxhurst, who is the selling
agent of this plaintiff in the City of New York, to the
defendannt Howland, in which it appears that he speci-
fies the contract, which existed between themn as he un-
derstands it, as being 2,000 of 12 in. weighing 883 bs.
to the piece ; 840 pieces of 10 in. ; 516 pieces of & in. ;
2,500 pieces of 6 in. ; 175 pieces of 4 in. 'Then it ap-
pears that subsequently an additional order was made
for five pieces of 16 in. T believe that nothing appears
until the letter of Dec. 4th, in respect to that article.
It appears furthermore incumbent upon the plaintiff to
deliver certain castings at a price of 2 and ¥4 cts. per
pound. It appears in this letter that the pipe is to be
coated according to the usual form, and the Court has
intimated, upon consideration of the correspondehce and
certain remarks as offered (referring now to the testi-
mony of the plaintiff ) that his usual form was by Dr.
Angus Smith’s preparation. _

It appears furthermore that there had been some men-
tion of a desired change in respect to the first two arti-
cles in the order for this pipe. T‘hat is that the defend-
ant Howland desired to change his order in respect to
the 10in., limiting the number to 120 pieces and increas-
ing the order for 12 in. from 2,000 to 2,720 pieces.. In
the letter of Dec. 4th, 1886, it appears that Hawxhurst
says he will consult with his principal and he would
thereafter notify the defendant Howland as to the con-
clusion, which they had arrived at. Now, gentlemen,
we are considering the question as to whether or not this
order was amended, whether the contract was changed
F)y mutual agreement and consent of these parties. There
is a letter dated Dec. 11th, 1886, from the plaintiff or
its agent to defendant Howland. in which it is declared
that he was shipping good merchantable pipe, in which

—) 3__

he is notified that the pipe is being freighted in Burling-
ton and that the cars go straight through to Durham,
in which he declares that he had already made in the
month of November some 400 pieces of 12 in. and he
was at this time making on an average some 36 pieces
of 12 in. per day. On December 10th, 1886, we have
a letter written by defendant Howland to the plaintiff,
in which he expresses his purpose to cancel his order for
the 840 pieces of 10 in. and increase his order for the
12 in. to 2,720, and leave the order for the 10 in. at 120
pieces. On the 11th of December, we have a letter
from Hawxhurst, the agent of tlie plaintiff, to the de-
fendant Howland, in which it is stated that the concern
has cancelled his order for 840 pieces of 10 in.; in which
it is stated that they have made some pieces of pipe 12
in. in diameter, for a certain party in New York. That
they would consult him, and if he would agree toa
postponement of the delivery as stipulated in his con-
tract with them, the 12 in. made for that party would
be shipped to the defendant Howland ; and that the two
orders, which had been made, that s the order of the
defendant Howland and the pipe for New York would
carry them in their operations to the 1st of May, and
that it would take an addifioual month to manufacture
the 720 pieces of 12 in. which the increased demand of
the defendant Howland required. It is furthermore in-
quired, in that leiter of December 11th, 186, whether
or not the deendaut Howland, if the pijpe ceuld be
made for bim in the time stipulated, if they could be
prepared in the works in the time required, would be
willing to pav $38 a {on, it being asserted on the part
of the plaintifi’ that the pipcs required for the purrposes
of a water system had increased in value siuce their con-
tract was made, aud he could not aflord to maunufactnre
the same at $34 a ton. It is suggested thac this letter




is offered for the purpose of showing the jury that they
had not agreed at that time to increase the contract in
respect to 12 in., because they would not have meutioi-
ed an increased price if that was so. There is a letter
from Howland to the plaintiff of the 15th of December,
in which he expresses himself as being disappointed at
the terms of the letter of Dec. 1rth, and declares that
he will be subjected to some inconvenience if the modi-
fication of the contract is not provided for, and he will
be greatly disappointed if the change which he requests
is not made. Again, on the 16th, there is a letter from
Hawxhurst to defendant Howland, in which he states
that it is a possibility to prepare and ship the additional
pieces (720 pieces) of 12 in., but that they could not af-
ford to do it for less than $36. They would not do it
for the sum of $34 a ton. It would not be to their ad-
vantage to manufacture these 12 in. then at $34 a ton,
but that they would do it to accommodate him, if he
would pay the sum of $36 a ton. We have next a let-
ter dated December 17th, 1886, from Howland to plain-
tiff, in which he says that if you can furnish 720 pieces
of 12 in. at $35 a ton, youmay enter my order for them
for the excess in weight ; the excess in weight in the
contract on the 20th of December, 1886, we have a let-
ter from Hawxhurst to the defendant Howland, in which
he renews his offer and agreement to manufacture these
I2 in. pipe. 720 pieces, at $36 a ton, per gross ton, in
which he refers to the offer of the defendant to accept
the same at the rate of $35for the excess of weight. In
the same letter he declares that he would not duplicate
the order in Durham for $38; and he also expresses a
hope that there will be a speedy reply on the part of
Howlaud as they cannot leave that offer to manufacture
this 12 in pipe for $36 per gross ton, open for any great
length of time. Omn December 21st there is a letter

from Howland to the plaintiff, in which he notifies the
plaintiff that he may enter the order for 720 pieces at
$36 for the excess. It seems that there was a difference
between them, the one contending for the gross ton, the
other $36 for the excess. On the 22d day of December,
Hawxhurst writes to defendant Howland that he cannot
enter the order for 720 pieces at $36 per ton for the ex-
cess, that he would enter it asa separate order at $36 for
the gross ton. Then he proceeds to recapitulate the
contract as he understands it, in which it appears that
there was 2,000 pieces of 12 in.; I20 pieces of 10 in. ;
516 pieces of 8 in. ; 2,500 pieces of 6 in. ; 175 pieces
of 4in. ; 5 pieces of 16 in.; He says that in addition
to that he wants him to increase his order to 2,720 pieces
of 12 in. at $36 per gross ton F. O. B. cars at Durham,
N. C,, as already stated, to be shipped in February and
March, 1887.”" On the same day, according to the evi-
dence, there is a telegram, in which he is instructed to
change order to 14 in. On December 24th, Howland
writes to the plaintiff, ‘‘Let the 12 in. rest a day or so,
until the cominissioners of the town of Durham meet
and decide between 12 and 14 in. pipe.”’ I believe the
testimony discloses the fact that they were to meet on
the following Monday night. Again, on January 7th,
there is a letter which is introduced in which defendant
is instructed that whenever he is ready to talk about the
12 and 14 in., that the plaintiff will meet him and they
will do what they can to accommodate him, and the
price will then be fixed. On the 28th of February How-
land writes to the plaintiff that he desires him to send
I2 in. at once, that he needs it. He also increased his
order by requesting him to forward 8 pieces of 10 in.,
5 pieces of 8 in.; and 25 pieces of 6 in., and according
to his recapitulation makes the orders as follows: (or
what he contends is the amended or modified contract)
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5 pieces of 161in.;2, 20 pieces of 12 in.; 125 pieces of 10
in.; 521 pieces of 8 in.; 2,525 pieces of 6 in.; 175 pieces
of 4 in.; he contending at that time, that the ordercalled
for 2,720 pieces of 12 in.

On the 2nd of March, 1887, plaintiff writes to defen-
dant Howland in reply to above letter on February 28th,
that he has begun ‘‘shipping his 12 in. pipe at once,
that he sent 6 car loads on Monday, and 6 on the day
before, (that is on the 1st of March) and he will con-
tinue to ship them as they may be needed, and in this
letter of March 2nd, which is to Howland, he stated
that ‘‘we have had the 12 in. done aleng time and
piled in our yard.”” He says, ‘‘We entered your order
for the iew additional pipes you name, also the special
castings you want in addition for the same price we
charged you on the original order.”’

It is contended that this letter serves to a great ex-
tent to disclose the contract between the parties in re-
gard to 12 in. pipe. Itis contended upon the part of
plaintiff that these letters up to this period of time indi-
cate that the plaintiff refused to accept the modification
of the contract enlarging the order for 12 in. to 2,720
pieces, unless the defendant Howland shall agree to pay

therefor the sum of #$36 per ton gross. Howland con-
tends that when the plaintiff has asserted in the letter
of the 2nd of March, 1887, that he begins to ship his 12
in. pipe at once, he having recapitulated in the order
in which as he understands it 2,720 pieces are re-
quired, that he himself thereby implied that he ac-
cepted the amended and modified contract. But the
defendant Howland insists that the subsequent corres-
pondence between the parties developed the fact that
there had been no agreement between the plaintiff and
defendant that the contractshould be altered.

Mr. Guthrie: ‘““You do not mean the defendant How-
land ?”

I mean the plaintiff. On the 24th of Deceinber, there
is a letter written by Howland to Hawxhurst, in which
it appears that he states the town is considering the lay-
ing of 14 in. pipe, that the town has expressed a wish
that he (Howland) should desist in the laying of the 12
in. pipe, asserting that the plpe of this dimension would
not be sufficient for the demands of the corporation. In
the same letteras it was read to the Court and jury, How-
land expresses the wish that the shipment of 12 in. be
stopped for the present, ‘‘for a day or so,”” I believe is
the language of the letter letter ; that he could gain the
information, which he desired within a short time, in
respect to the dimension of pipe which the town would
require, and he would then furnish plaintiff with the in-
formation. On January 8th, 1887, Howland writes to
Hawxhurst, as I have it entered upon my memoran-
dum: Need not ship ther2 in. to Durham any longer,
want 14 in. pipe, weighing 1088 1bs. to the length, at
the same price per ton. On the 26th of January, 1887,
Hawxhurst writes to Howland and inquires whether or
not they were to cancel order for 12 in., desires to know
at once, asserts works are blocked with pieces of 12 in.
pipe, that thereis nothing more to say as to the 14 in.,
that they declined to consider it ; that they have in the
yard at that time over 700 pieees c¢f 1. in. ready for
shipment. On February 8th, 1887, a telegram is sent
by McNeal Pipe & Fonndry Company to Howland, in-
quiring whether or not it shall continue to ship the 12
in. Declares he desires to know at once, and would
like to meet him on Wednesday to arrange terms, by
which he could continue to the agreement and mutual
satisfaction Of all parties. On the 24th of March, there
isa letter sent by Howland to the plaintiff urging on
the order for the shipment of the 6 in. and the 12 in.
On the 25th of March, a telegram is sent by the plain-




thermore that McNeal,

president of the corporation, lad
accepted the

amended contract. On the 5th of May,
1887, Sturgis writes to Howland that he has consulted
his correspondence ang that he is unable to see that the
offer of plaintiff to him todeliver the additional 12 in.
at $36 a ton has ever been accepted by him. On the
6th of May, 1887, Howland writes to Sturgis that he
has received his correspondence, letters, etc., froru1 Dur-
ham and that it strengthens his view of the acceptance
by McNeal of the modified contract :

ger in support of McNeal’s having accepted the order
than I thought from recollection.’”” OQOn the 7th of May,
1887, Sturgis writes to Howland again and declares that
they will send him the additional 720 pieces of 12 in. at
36 per ton gross, and requesting him to wire plaintiff
at once whether or not the contract is accepted. Oy
the gth of May, defendant Howland writes to Sturgis
and informs him that he wil] soon notify him whether
he will take 130 pieces of 12 in. or not. On the gth of
May again, Sturgis writes to Howland and inquires wi]]
you take 130 pieces of 12 in., and informs him in the
letter that they will not be able to furnish him an

more 12 in. until the month of September of that year.
On the 13th, Sturgis writes to Howland and says : YVou
intimate that we owe you 720 pieces of 15 in. at $34 at
Durham, but we have delivere

d all the 13 jp. we made
and all that we undertook to deliver. As you have pot
ordered the 130 pieces of Pipe you spoke of, we have
sent them to another customer, for whom they were
1::ade.

Now that terminates the corres
the quantity of material which
these parties. It is for you to determine whether o st
this plaintiff at any time accepted any order v,

] hatever,
or any contract had ever existed between himge s Bd

‘“They are stron-

pondence ip Tespect to
was furnigheq between
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liver to the defendant
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Howland whereby he agreed to vou will consider all
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the defendant. There is evidence upon the part of the
plaintiff tending to establish the fact that the Manager
and President, A. H. McNeal, has since boyhood been
engaged in the manufacture of cast iron pipes. There
is evidence tending to establish the fact that he has per-
sonally been employed in the manufacture of this pipe.
He has been introduced as a witness. He has explained
to the jury the nature and the method of the manufac-
ture of this material. He has informed the jury that
the iron from which the pipe is constructed is subjected
to a test for the purpose of ascertaining its tensile
strength. The witness Reed, who is examined on be-
half of the plaintiff, has declared that the iron of which
the pipes manufactured for the Durham Water Works
were made, was subjected to a pressure of 18 000 lbs. to
the square in. for the purpose of ascertaining the strength
in this respect. There is evidence on the part of the
plaintiff tending to establish the fact that the plaintiff
has employed skilled laborers, and his testimony would
authorize the jury to infer that his plant is supplied with
all necessary appliances and conveniences for the manu-
facture of this pipe. He testifies that after the iron is
melted and emptied into the mould and the shape is ob-
tained, then the core is withdrawn, and the pipe is left
to cool, then taken to an oven and subjected to a heat of
300 degrees, then left to cool, then placed upon skidways,
at which time a partial test is made to ascertain whether
or not the pipe be concentric, that is if it was heavier
on one side than on the other, that thereafter when it is
ccoled, it is placed in a vat, into which a preparation is
deposited for the purpose of coating it. There is testi-
mony tending to establish the fact that this coating is
for the purpose of protecting and strengthening the pipe.
Now this witness who is introduced on the part of the
plaintiff (and he seems to be corroborated, if the jury

believes his testimony, by Reed,) testifies that within
his personal knowledge certain pipe, niot all, that were
shipped to the town of Durham were subjected to cer-
tain tests. ‘That is, in the first place, the iron was test-
ed before it was melted, and in the next place it was
tested at the time it was placed upon the skidway, and
it was subjected to a pressure of three hundred pounds
to.the square inch, by the application of water under
pressure, by the application of hydraulic power, and at
the same time the lhammer was employed for the pur-
pose of ascertaining from the ringing sound, the condi-
tion of the pipe at the time it was made, whether there
was any defects, blow holes, scabs, etc. Tlere is evi-
dence, also tending to establish the fact hat these pipe
were subjected to a test at the time tliey were deposited
in the trench by the defendant. The witness introduc-
upon the part of the defendant testifies that at the time
the pipe remained suspended upon the derrick, when
they were undertaking to deposit it in the trench, it was
struck with a hammer, and that the blow, when the
pipe was so suspended, would develop any defects, by
peculiar noise of the iron in response to the blow of the
hammer, which might exist.

Now, gentlemen, there is also evidence, upon the part
of the plaintiff, tending to establish the fact, the plain-
tiff and Reed testified thereto, that the pipe introduced
here, bearing the name A. H. McN., date '87, came
from his works, that the two bell ends came from his
works, that this pipe, which is shorter than an entire
length, came from his works. They both declare, from
their observation and experience, that the pipe exhibit-
ed to the jury is merchantable pipe and would accom-
plish the purpose for which it is intended. There is evi-
dence likewise upon the part of the plaintiff that since
or from the time succeeding, or for 4 years, this plant
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defendant discovered numbers of defective pipe. Pipe
which contained scabs, pipe which contained pin holes,
and upon certain occasions pipe which were not concen-
tric ; that is as contended for on the part of the defend-
ant, pipes that were thicker on one side than on the
other. Tt is asserted upon the part of the defendant,
through his witnesses, that during the progress of the
process of cutting of pipe that non-concentricity existed
in very many of them. It is alleged upon the part of
the defendant that if these pipe had been tested, and
then at the time of the completion of the water works
could not sustain the pressure of 125 Ibs. to the square
inch, to which they were subjected, they did not com-
ply with the terms of the contract, which required that
they should be subjected to a pressure of 300 lbs. to the
square inch in order to be merchantable and serviceable
pipe. There is testimony introduced upon the part of
the defendant tending to establish the fact that at the
time of the first test some one or two pipes failed to per-
form the required duty. There is also evidence, as I
recollect it introduced by the defendant, or perhaps by
the plaintiff, which defendant elicited upon cross-exam-
ination, tending to establish the fact that after the water
system was completed a certain one of the pipes began
to leak and it was necessary to remove it. The witness
introduced by the defendant had testified that some 300
of these pipes were cut. One witness testified that one-
tenth of the entire number was cut. The witness who
testified that 300 were cut, testified that about sixty of
these cut pipe was defective in respect to concentricity.
The defendant also insists that by reason of the peculiar
coating to which the pipe was subjected, it was rendered
less serviceable, less valuable than it would otherwise
have been. There is evidence upon the part of the de-
fendant tending to establish the fact that this pipe is
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preparation, that it is coated with another prepa-
ration, a different one entirely.
with which these are coated, imparts color to the water,
that it is not deodorized, because the witness testifies
that there was a peculiar taste to the water after the first
construction of the works, and furtherinore that by rea-
son of the soft and pasty condition of the coating it be-
comes difficult to properly join the pipes, inasmuch as

the peculiar coating employed in this instance oozed up
and prevented the foremen from
erly and correctly.

That the preparation,

joining the pipes prop-

As T understand it, gentlemen, these are the main
contentions of the defendant in respect to his allegation
that these pipes are defective,

Now you are to ascer-
tain, having recalled the terms of the contract, which
have been very

often recited to you both by counsel and
Court, whether

or not in respect to quality of pipe this
plaintiff has complied with his contract.

he has. The defendant denies it.
termine from the testimony in the case.

Now, Gentlemen, the only remaining matter in re-
spect to this, which is to be considered, is whether or
not the plaintiff has delivered it within the time re-
quired under the terms of the contract, and if he has not
so delivered it, was the fault of the defendant? Asa
matter of course, if he has not delivered it within the
time required, and if it be his own fault, he would be
answerable for damages. Egqually, as a matter of course,
if there was delay in the shipments of pipe, and if that
delay was produced by any fault‘ on the part of the de-
fendant in respect to any material requirements of the
contract, then the defe11da1}t would not be entitled to re.
cover damages from that view. ‘Now,' Ge.ntlemen, I be-
lieve the plaintiff began to deliver pipe in November,

He asserts
It is for you to de-

of the pipe was completed about the 7th of May, 1887.
Was that the exact ?

Mr. Guthrie:—*"The 4th.”

It the terms of the contract he was
Teq the entire order by the 1st of )Iarch,
SO A know that there is any contf.eutmn be-
twe this. Whose fault was 1't tl}at it was not
col It is asserted by the plaintiff that it was
the of Howland for two reasons. In the first place,

it i< asserted that Howland prevented the manufacture
and shipment of this pipe at uniform‘ audf regular d121t§s
by reason of certain desired changes in his order.. dt 1sf
asserted by the plaintiff tlla? a considerable perio x 0
time was required for an adjust?ne'ut qf the conten 1?11
between Howland and the plau.ntlﬁr is respect to the
terms of the contract, Howland 1115'15t1‘11g that. the‘ 00111;
tract had been modified and tlle.plallltlff deg;qug it. ‘
is insisted furthermore that tl.ns n}odlﬁcatlon was in-
tended to embrace the allegat.lons in respect tO.IZ' 11:.5
pipe—the 720 pieces. You will reme.mber tl?e \ﬂlarlocl1 .
features of this view of the case, which h'fl\'e' alrea 21
been presented to you in :another part of this 155111e an
recall from the testimony in Fhe case \.vha.t \\Zias tle1 na-
ture of the issue respectil'lg it. Itis insiste : {)urrt 12:-
mmore, Gentlemen, that this delay was produce : )tr;: t
on of the fact that the defendant failed and neg elc ed to
ake his payments as required by the terms of the con-
m— t. Now it appears from the contract as I understa{ld
ﬁ?il;at these pipe were to be §hipped within a c:rta};x;
Speciﬁed time and that certain payxpents were1 o 2
made on certain specifiec dates, to-wit, upon the 15 h
of each month. It appears from the testiimony that in
February 1887, according to the statements of the plain-
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tiff, Howland had overpaid his account some $1400. On
.the statement of Howland, whicii has been made t;) the
Jury, the over-payment aggregated some $3,000 or $6,-
000; There is testimony upon the part of t’he plainti’ff
‘fendmg to establish the fact that no payment was made
m the month of March, and at that timle there was a de-
fault on the part‘ of Howland to the extent of some $6, -
z:);;t:n\:}elrlee tes:llﬁes that so far as he remembers no pay-
= made on tlat date, although he says that
s .noF certain or absolutely sure of that fact. How-
Iizken;sclsltls;rtelzia; zjmy payments, which he neglected to
it i i y reason of the failures to which your
L mo.let(:; f:&_ll&d. If you find that the failure
SiRe pipeyaca:g:;n’;prevented the plaintiff from
then the Court charges 111::1.1 t‘?l = ;erms R
not be allowed to reiovér undlat tll'e v 'would
reason therefor. If v fi . _115 Count'er—dalm 2
BN you find that it was a just excuse,
= mz‘t 11: lle defendant neglected and refused to make
R tl;el }1 I.Jay.ments accordmg to the terms of the con-
\ plaintiff had a legal right to desist from fur-
ther manufacture and shipment of the pipe, because
there were mutual stipulations between the p;;rties the
performance of one depending upon the performan, f
the other, the one being in the nature ofa cond(':tG' :
Precedent to the performance of the other. Qent] P
if upon the consideration of all the testimony 'oemen’
satisfied that the plaintiff delivered to this defeyuga:t ?lre
material, according to the terms of the contract then -
becomes your duty to answer it‘‘Yes’. That ,is if 'olt
believe he delivered the quantity and quality requiryedu
and that within the times required (and if pot he w ’
delayed by default of Howland) then you are a,nswer ai
for the plaintiff. If you believe that the quality anld
quantity agreed on was not delivered, and it was not de

7%

s required in the contract (How-

livered within the time : ‘
then you will answer it

land being in default),
‘*No.

The third issne, gentlemen, is answered. s

The fourth issue requires you to determine What
was the reasonable value of the material furmshed‘ to
the defendant 1owland by the plaintiff after deductmg
all payments and credits.””  Now, gentlemen, tlTe evi-
dence of the plaintiﬂ' in respect to t?le .\-'alu‘e of this ptrlo-
perty, is the testinony of the plaintiff l_nmself or the
plaintiff ’s agent Reed. Both of these \‘.Vltnesses,‘ upo}l
their examination, testify that the‘materxal of tl'n.sdce:)s!
iron pipe and these specials, which were receive : ;
this defendant, were worth 111 the.market $34 per (E-
and 2 and 14 cts. per pound respectively. .If'that testi-
mony is to‘be believed, you will answe.:r tl.ns 1ssued$zf 3,-
306.79. The defendant insists thaft this pipe was1 et ece
tive in quality and that he is entitled to have the tru

market value of the property furnished to him by the

plaintiff decreased, by subtracting therefrom the differ-

ence between the article contracted for and the article
delivered, and that hie asserts amounts to some $8,80c‘>.
Now it is for you to determine: I. ll.ave been over thl'S
testimony in regard to the quality, 1t 1S f?r you to deter-
mine if it was the iron stipulated fo.r n the contract.
If of an inferior grade and character, it is for you to as-
certain the difference in value between the article which
furnished, and deduct the amount from the

was actnally
hat will be your answer to the fourth

$23,300.79 and t

issue.
Do you understand it? In order that you may be

fully advised as to your duties in respect to the fourth
;ssue, I will repeat. If you believe that the quality of
¢he pipe furnished by the plaintiff to Howland conform-
ed to the requirements of the contract then you will




atiswer this $23,306.79. If vou believe that it was am
inferior quality, ascertain the difference in value between
that which he agreed to deliver and that which lie actu-
ally did deliver,and subtract that from the $23,306.79,
and that will be your answer to the fourtl issue.

The fifth issue is answered. Tlhe sixth is answered.
The seventh is answered.

The eighth is, “Did the plaintiff centract with the
defer‘ldent Howland on or about October 22nd, 1886, to
furmsh to him pipes and special castings, made, tesfed,
luspected and certified as alleged in the answer?’ Let
me have letter of Oct. 22nd. There is evidence tend-
ing to establish the fact that this plaintiff agreed at the
time of shipment of the pipe that he would stamp the
soine with certain numbers, that he would also certify
through his inspectors as to the quality of the iron an;l
also to the pressures and tests to which thev have)been
subjected, and that he would also furnish oertaill pipe
and castings at certain rates and of certain quality.
Now, gentlemen, the inquiry, which presents itself. to
your determination is, did the plaintiff conform to that
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vious contracts 2’ Gentlemen, you will remember that

I have already discussed at great length the t.estimony
of the witnesses in respect to alleged modification of the
contract, whereby the number of pieces of 12 i'n. should
be increased by 720 and the order for tl}e 10 in. oe de-
creased proportionately, so as to decrease 1t to 'I ?o pieces.
I shall not weary you, gentlemen, by a re.petl'tlon of the
contentions of the parties in respect to this v1evs'r of the
case. You will recall the testimony of the w1tnes.se§,
you will remember the instructions of the Court, it is
not necessary that I should spend time upon it
The eleventh issue requires you to d'etermme whether
or not this plaintiﬁ‘" has complied with that contract
which was made. !
Gentlemen, I congratulate you that there 1s ?‘11}' one
other issue for your consideration (there are thirteen in
all) “What damage, if any, has de.fendant Hiow.land
snstained by reason of the alleged failure of plaintiff to
fulfill its contract with him?”’ The defendant insists
that he is entitled to recover by way of recoupmont. cer-
tain damages on account of the failure of the plaintiff to

demand. There is evidence tending to establish the
fact that these pipe were not numbered. There is evi-
dence tending to establish the fact that the certificates
were not sent, and that monthly statements were not
forwarded. The plaintiff insists that these are imina-
terial matters, that he did accept the pipe, and that he

comply with his contract to df:liver pipf.l according to the
terms of agreement. You will determine what the con-
tract was, you will ascertain its several fz'iCtS'as demon-
strated by the Court; you will ascertain its require-
ments as explained to you by the Court; you will en-
quire from the testimony in the case whether or not this

|

e

“accepted it without demanding these requirements

“should be performed. It is for you to say, from the tes-
timony, whether or not the order of the 224 of October
has been complied with.

In the tenth* ‘‘Did the plaintiff on or about February
28th, 1887, contract to furnish to the defendant How-
land 720 pieces r2 inch additional pipes and special

" castings, subject to the same terms' as conitained in pre-

pipe, which has been furnished, conformed to the de-
mands of the agreement subsisting between the plain-
tiff and the defendant Howland. If it does not conforn
in respect to the quality of the iron, the defendant
would not be entitled to recover upon his counter-claim.
if there be any defect in the iron, which prevents it
from conforming to the demands of the contract subsist-
ing between the plaintiff and defendant, then the Court

—
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is eotistrained to instruct the Jury
Howlanq is entitled to
that respect,

Court views it,

that the defendant
maintain s counter-claim in
He would be permitted by the law, as the
to recover t]e difference in value be-
tween the pipe, whicl, plaintiff hLad agreed to deliver
and the pipe which he actually as a matter of fact did
deliver, if such difference existed. Now, gentlemen, it
is not necessary for me to direct your attention to the
testimony as to the quality of the iron. It is not need-
ful that I should do so, |t is insisted upon tlie part of

ifference in value aggregates
€s he is entitled to recover that
erts thdt he has furnished this
table iron, that it has stood the
is adapted to the purposes for
he asserts that is impossible to

some $8,800. Ie assum
Sum.. ' This plaintiff ass
defendant with merchan
tests, and proveq that it
which it is intended, and
Procure perfect pipe.
entitled to recover upo i
for you to determine,

Again| gentlemen, he asserts
cover, by way of counter-claim
sum of $3,307, which he has g

that he is entitleq to re-
from this plaintiff, the
uffered as ap injury by

abstract. How is that, gontlemen,

against:.them in the abstract, that brin
sideration. He bought it from the
amounts to $3,710.  Itis insisted upo
land that he was required to pay som
of th.at,‘which he would have been

in case he had received the pipe he. ad stip
The rule of law, as I sunderstand- it 15 this, if the ge.
fendant Howland was compelled by virtue of any de_
fault of the plaintiff to forward the pipe at the tijpe stip-

are they charged
8S Us to this cop-

n the part of How-
€ $3,710 in excess
called upop tq pay
had stipulateq for.

: T———

3

ated. o was not made at all, to go in-
1 t was not made ! :

if the shipinen ! T

uo1 A ’nar 1kets and Plerhase p1pe for t}il )2 irPtO toe

to the 1' r the pipe system here, and dcd Igo enneo hv
: se pi and was compelled by

namkli land did purchase pipe,

markets

1 1 < Of
& 111 excess
i n i]lc ased I‘ate tO pa a pl 1ce

e entitled
ipulated for in the contraC'fy.he Woult()le:;)weeu el
that stipula lhe vlaintiff the difference e
i ecover from‘ 5 f\vhat he agreed to g D}a mar:
- e Prl‘;:ff’ 1(1) he was rcqui.md e mt}t ;evalue
and the price w 11(; a1 market price .1tself, or ]hasincr.
B that.is ‘the s unarket at the time _Of ik a to:
Ri T e PiRc t};e clontracted to furnish .1t a‘f $3t4all I.f
f s stateC tige McNeal did not furnish it a g :
Suppose by default, nter the market and was requltr}e1e
he was compe?lled toe B rate, say £35; thfiin e
to purchase pipe at i‘: recover from McNeal one oice
would be ent}tled nce inexcess of the contr;cft pcrlané
per ton; the dlffere- uiry, whether or nOt_the i the
That involves the lsf:(li R market th.lS pipe ath
could have pur?hihe ’contract, or at a price lowerat dé;g
price calle'd 2 i the contract. If he could an his
that mentioned “lllld not be entitled to recover on
not do so; .he i:c;his respect. It was his duty tobe;xtei
countSHEae recaution for the purpose of o ain
cise reas,ox-lablet S}e reasonable market price. That is
ing s DS Oh.ich presents itself upon thl.S view of the
the L ;;intiff insists that this is an inferior iron,
il "I‘he It)e ual in value to that which has been fur-
that it 18 n:;]encll. That is contradicted by the defe.n-
niSlied II)fY you find that he. ha(cll 1t:o }_)tay alr} a}(li:ilcl)(tzlelccll 11311::::
i i 1t.
S?l;he ma_rkel:,a hr(;dltfc:zlltlrt)lr?ce, (;t is his duty to do so :
rocufeglétcéd to do so, he is not entitled to recover. If
lifeh:oﬁ% not have done so, he is entitled to the differ-
1

The jury will understand that if he never order-
eg?:- lie cannot recover,
e ]

. ‘ ii




R ETE T AT

— 44—

He insists that he is entitled to recover $3,370 by
reason of the fact that certain skilled laborers were paid,
and that they remained in idleness for a considerable pe-
riod on account of the failure of the plaintiff to make
shipments as required by contract. There is evidence
upon the part of the defendant tending to establish the
fact that it was necessary to pay these skilled laborers
considerable wages, that he had so stipulated and could
not employ them otherwise; that they had to be paid
whether employed or not, and that according to the
terms of the contract with them, he was obliged to pay
them during the times of idleness, when the pipes were
not delivered, the sum of $3,370. Now, you will re-
member that the plaintiff replies to that, by saying that
this delay is his own fault, and I have already explained
that to you, you will remember. The Court instructs
you, as a matter of law, if the defendant was in default
himself, if because of any act of his to perform his, thenx
he would not be permitted to recover by way of coun-
ter-claim the $3,370. But if these periods of idleness
were necessitated by the default of plaintiff in shipping
of the pipe, then the Court instructs the jury that the
defendant would be entitled to recover such sums of
money as their services were worth, which he testifies
is $3,370. You can ascertain if he is entitled to re-
cover in that view of the case.

He claims $1,500 for his own services. He was here
in all about ten days in each month. He claims that
he was detained from his other engagements and that he
was injured thereby. In reply to that plaintiff says that
he was employed in numbers of works, that he had some
five or six different contracts in the State of Massachu-
setts, and some two or three in other States, and that

his engagements would require his attending there, and
and that he could not have lost by reason of his presence

here, that he did notsuperintend the entire construction of
the works. Andas a matter of fact he remained here
only a small portion of his time. These are the con-
tentions. It is your duty to take this into consideration
and to determine whether or not the defendant is enti-
tled to recover upon this view of his counter-claim.

There is furthermore this feature of the case pre-
sented in the special instrnctions asked by the defen-
dant. Iam requested to instruct you that if you believe
that this pipe was mnot properly coated in the manner
described in the contract, and if you believe the defen-
dant has been endamaged thereby, he is entitled to in-
demnity. The Court instructs you that if that be true,
the defendant is entitled to recover damages. If you
believe, that the contract had been complied with, that
the pipes were coated according to the terms of the con-
tract, according to the intent and tenor of the contract,
then the plaintiff would be entitled to your verdict from
this view of the case, and the defendant would not be
entitled to recover.

This I believe disposes of all matters, asto which I
desire to instruct you upon questions of law arising in
this contention. ‘There is only one other matter, which
I will direct your attention to, and then I will discharge
you to consider and determine it.

Defendant’s Counsel : If your Honor pardon me, did
not you mean to chargé the jury as to weight ?

The defendant also claims by way of counter-claim
the sum of $72.56 in excess of weight. It appears from
the testimony that there were certain pipe, which over-
weighed. That he expected plaintiff to furnish pipe of
a certain weight and the plaintiff forwarded and shipped
material weighing in excess of that provided for in the
contract, and that plaintiff was charging defendant for
the excess. Now the defendant insists that he is enti-
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tled to recover the sum of § 2.00 for the excess charged
against him in the statement of account presented by
the plaintiff. If you believe the testimony to be (and I
believe it to be in the contract) that the pieces of iron
casting were to be of a certain weight, and that they
exceeded that weight, and that at the rate agreed upon
would have amounted to $72.56 according to the testi-
mony of the defendant, then the defendant would be en-
titled to have the balance due the plaintiff from him de-
ereased by that amount. In other words, he would be
entitled to recover on his counter-claim $;2. 56.

Then he insists further that he was charged for cer-
tain pipe not delivered, the sum of $8.50, and that he
is entitled to credit for it. If that testimony be true, he
is entitled to receive the amount of #8.50.

Now, gentlemen, there is another matter. It relates
to the credibility of the witnesses. It is insisted, gen-
tlemen, on the part of the plaintiff that you should not
credit the witness Howland. It is so insisted because it
appears that he has been engaged at various times in
litigation in various parts of the country, and further
because there is testimony tending to establish the fact
that he has been accused of divers violations of the law.

There is evidence also upon the part of the defendant
tending to establish the fact that there has been certain
contradictions upon the part of the witness Reed, and
that there has been one at least upon the part of the wit-
ness McNeal, in respect to the iron pipe which he brought
here to the Court House.. From his explanation of that,
he brought only 6 in.,and thought that was all desired.
Now in respect to these charges, which have been
produced both against and in behalf of this defendant
Howland the Court charges you that you may consider
them in connection with the charges, which have been
made, as circumstances for the purpose of ascertaining
if they are to be credited by the jury as witnesses. That
is all it is insisted upon by the plaintiff himself. And

that you may consider the fact that he hasbeen engaged
in numerous suits, as a circumstance also for the pur-
pose of affecting his bias as a witness in this respect.
Now he is entitled to his explanation. = He has pro-
duced what he conceives to be a satisfactory explana-
tion. He declares that he is not guilty of any of the
offenses enumerated in that article read from the paper.
He declares it to be a libel, and that he has instituted
proceeding against those who have repeated it. He in*
sists that the parties who furnished this information
have appeared in Court and Have denied it. He declares
that he has instituted suits and that settlements have
been offered him, which he has declined. He asserts
that in the suit in Chattanooga, concerning the Water
Works, he has been offered a compromise, which he
has declined.

Further, gentlemen, In this connection I neglected
to call your attention to the Weymouth pipe system. It
is in evidence that the Weymouth system was laid
by Inman, and at a test only one of these pipe burst,
and it burst not from an inherent defect but because of
some operation of the machinery. And there is testi-
mony tending to establish the fact that this pipe was
manufactured at the works of this plaintiff. You will
remember that the defendant insists that because one
system built by plaintiff is of a superior quality, it does
not follow that every oneshould be. It isargued on
the part of the plaintiff that he testified on the arbitra-
tion between himself and the town of Durham that Le
was getting pipe of a superior quality. _ _

Now it is insistted upon the partof the defendant
Howland that you should not eredit the witness Mc-
Neal, because he has at least contradicted himself in
one respect, as I have already intimated. - Plaintiff went
to the yard and brought all of the pipe manufactured by
himself. ~ Being recalled by the plaintiff, he testifies




that he meant all the 6 in., did not know any other was
in controversy, that is his explanation of this testimo-

ny. You may attach such importance as you see fit
and proper to this.

Defendant, also insists that Reed has contradicted
himself in three several respeets in the lien, which has
been filed, and {from various articles in regard to the
sum of money which he alleges defendant owes the
plaintifi Now, gentleman, you are to ascertain wheth-
er or not there is any contradiction, and what it is the
testimony established.. You are to determine.

These are the issues which you are required to deter-
mine. You take the case, gentlemen, you give it that
consideration, which its magnitude and importance de-
mands. It is of such character asto require the
thoughtful attention, devoted and careful study of the
testimeny, and is one that would tax the capability,
honesty and integrity of any twelve men that ever con-
stituted a panel in the Court House. These parties,
gentlemen, desire a careful investigation of this matter.
They are entitled to it. Consider it conscientiously.
If the plaintiff is entitled to recover, then let him re-
ceive the sum of $23,306.79. If he is not entitled to it,
ascertain wherein he has failed, ascertain the extent of
the injury, which defendant has received and deduct it -
from the $23,306.79 and the difference is the amount
the plaintiff should receive from the jury.

There was no exception to the charge of the Court to
the jury, save as appears above.

There was ajudgment in favor of the plaintiff against
the defendant Howland asset out in the record. From
which judgment Howland appealed to the Supreme
Court. Notice of appeal given. Appeal bond fixed at
#$100. Appellant allowed sixty days to serve statement
of case on appeal, and appellee allowed thirty days
thereafter to except thereto and serve counter-statement.

August 24th, 1891.

The Clerk will certify the foregoing as the case on
appeal E. T. BOYKIN.




