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CIRCUIT COURT

OF T

UNITED STATES:

DISTRICT OIF VERMONT.

¢S >—

RIBDSILL  HOLLY (
In Fguily.
OCTORER TERM. 1sso,

N,

VERGENNES MACHINE ('()\II'.\»\'\'.\
#

This snit s hrought wpon reassned Letters Patent, Noo 500320 dated
November 5. 18720 for o new <astem of Water Works for supplyving cities
and towns with water. and ornginal Letters Patent. Noo 94,747, dated Sep-
tember T4 1869, for a new safetv-valve for street water pipes. hoth granted
to the plaintiff.  The defences are. that the plaintiff is not the orviginal and
tirst inventor of the wmveutions deseribed” in the patents. and that the
defendants do not mfringe. The canse wag henrd at last term on ploadings.,
proofs and srgvments of connsel.

Betore the plaintiff's invention, water, to supply cities and fowns, was.
when the sapply wasz Jeeated high enongh, drawn into a reservoir and from
thenee into o main pipe from which others ramified through all parts of the
city or tawn and into dwellings wind other places to spigots from which it conld
be deawn as wanted for nse: melevel phces where there was still an elevation
for o reservoir, it was foreed by pumps to s veservoir: ad when there
was no ~uch elevaton 1t waz foreed mto a stand-pipe of the necessary size
and height, or into nams connecting with such a stand-pipe, aud the pres-

sure of the water m the reservoirs or stnd-pipes wonhl regulate the flow
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o the <pizot< and hydeants, Where it il to he sapplied by pumps the
wregularity in the amount drawn at the spigots and hydrants wonld not
admit of a vuiform supply 10 the mains. and if pumps were emploved fur-
nizhing such a supply, the incompressibility of water is sneh that when the
drawing ceased the pipes wonld burst, or the pumps or machinery hroken.

The plaintiff's inventions obviated these difficultics by providing pump-
g machinery which inereasing  pressnre of  water in the mains would
slacken, and deercasing pressure would hasten, and  guarding against sd-
den shocks from the guick closing of hydrants by the nse of an air-cham-
her conneeting with the mains, and preventing the danger of contimed
.|||'('s;lll'0 fromi that sonrce. while the machinery was slu(-k(':iug by a pecu-
Harly sevged velief-valve applied to the nring. so that the water conld be
punped  diveetly into the maing and drawn therefrom by the spigots and
hydeams at pleasnre. with safety to the works, without any stand-pipe or
rescrvoir. None of the svstems set np as anticipations had these contri-
viees combined n this manner.

The London Water Works, constrneted by Peter Manvice in 1382, as
deseribed by Thomas Ewhank. in - [Tydranlies and Mechanies.™ the svstem
of Water Waorks desevibed in the Enalish patent to Joseph, Bramah, dated
October 31, 1812, and the London Bridge Water Works, deservibed by
William Mathews, in > [Tyvdranlin. 18357 had pnmps forcing water direetly
into wains to he carried to inhabitants, but neither of them had any con-
trivinmees for slackening the quantity foreed as any pressure inereased from
diminishing the gnantity drawn. as deseribed. neither does it appear from
the deseriptions @iven bnt that the water flowed through by a constant flow
ad was eanght as wanted for nze.  Birkinhine's systemn at the State Luuatic
Hozpital in Harveishurg, Pa. had councetion with a reservoir at the top of the
building: Linslev’s svstem at Burlington. Vermont. had conneetion with
a reservoir above the citys Bivkinbine had wo wmeans for regnlating the
suantity. pmped by the severity of the pressure in the mains. and Linshey
lad none for lessening the gquantity as the pressnee inercased,  His svstem
wits nearer like the  plaintiffs than any other was bat his lacked some
af the essential features of the plaintitiU= - Tlis had wmeans for slackening the
pumping machinery when the pressnve in the maing deereased. to prevent the
neehinery trom running away if the pressnve <honld he removed by barsting
or other casnalty. but this is quite different from vegulating the sapply
acearding to the pressuee. He had pipes leading cach way from the main
carrving the water up to the reservoir, and as to thoze pipes the water was
prmpedliveaaly into them withont woiug to the reservoir. But as they were

eotmected by the main with che veseevoir, the pressare in them wonld he
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regnlated by the piessure from the veservoir and wonld not in any manner
regulate the quantity pumped according to their veynivements.  Birkinbine
had a safety valve o the main for the sime purposes as the plaintiff's relief-
vilve, bt his valve fas beld by dead weights while the plaintiff's is steadied
by a dash-pot.  Nong of these things show that the plaintiff was nat the
aviginal and frst inventor of the inventions deseribed in both patents.

This is in accordance with the decision of Dresyoxn and Gresman.,
JoJooin Holly vs. Union City (14 Off. Gazette, 3.) =0 far as that decision
gocs, which ouly involves the re-issned patent.  ‘This suit vests npon the
tirst claim to that patent. which is for: = The above deseribed method of
supplying & city with water—that iz to say. by pnmping divectly into the
water mains, when the apparatns for that purpose is supplied with contri-
vitmees by which the pressure within those mains may be preserved in a great
degree uniform. sufficiently so for practieal purposes. or increased or dimin-
ished at pleasure, substantially as and for the purpose above shown,™

It iz objeeted that this claim docs not spacify any devices constituting the
svstem mentioned. and that it is too indefinite to farnish a0 foundation for a
claim for infringement. but this obhjeetion cannot prevail.  T'he patent is to he
read all together for the pnrpose of ascertaining the meaning of the whole and
of every part: consequently the speeification may be referred to for aseertain-
ing the meaning of the claims,

Bates vs. Coe, 15 Off Gaz. 337,
Brooks vs. Fish, 15 Haw.. 215,

The specification deseribes pumping apparatus which the inerease of
pressure in the mains will slacken. and deerease will hasten: it deseribes mains
comnected  with an air-chamber, and a relief-valve for easing the shoek of
sndden amd continued presswre. and mains from which the water is drawn as
winted. or closed mains, operating by pnmping the water diveetly into the
maing withont a reservoir or stand-pipe.  The elaim of the =ystem as and for
the pnrposes above shown, is a claim for this combination of these varions
contrivimees, operating together in this manwer. for this purpose. It is for
these deviees so combined and avranged. aird not for any absteact prineiple or

“methad apart from the devices themselves.  The elaim appears ta he valid

when =0 constrned.
Holly“vs, Union City. 14 O Gaz.. &,
The plaintifi’s pnmping appavatus is aranged <o that the inerense of

pressnee in the nains will fessen the amonnt of wat®r heing pmmped into them

_ by fnr(-n‘ng the water against a piston, the motion of which. operating through

('nlllv]if‘.‘l.'lt('tl devices, shuts off the motive power and slackens the pnmps,
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This is the pnmping apparatns supplied with eontrivances by which the pres-
snre within the mains may be preserved in a great degree nniform, which is
mentioned in this first claim, and that part of the patented invention covered
by this claim is the combination of this apparatns with the mains, the
air-chamber. the relief-valve, the pipes and the spigots.

The answer and the evidence show that the defendants have put in Water
Works for cities and towns, or participated in putting them in, which have
the pumping apparatus deseribed in letters patent. Nn. 154,468, dated
August 25, 1864, issued to John P. Flanders, one of the defendants. for an
improvement in pumps, stated in the specifieation to relate more partieularly
to pnmping engines, adapted to the delivery of large volumes of water, as in
town or eity supply, where no stand-pipe or reservoir is employed, and in the
description referring only to sneh engines as pump directly into the mains,
In this pumping apparatus, the increasing pressure of the water in the maius
deereases the amonnt of water pnmped in. by acting upon a valve whieh opens
and closes a duct leading from one end of the pump eylinder to the other,
around past the piston, so that when the pressure opens the valve, the water
is pumped from one side of the piston to the other, and not forced along, and
when the pressnre is diminished by the opening of the spigots and drawing
water, the valve closes, and the water is forced along again to take the place
of that deawn off.  'This is a pumping appuratus, supplied with eontrivances
by which the pressure within the mains may be preserved in a great degree
uniform. as mentioned in this elaim of this original patent of the plaintift,

The combination and arrangement arc the same in defendant’s works as in the

plaintiff's. unless there is a snbstantial difference in these pnmping engines,
and the rest of the eombination is the same. whether there is a difference
here or uot.

Two questions arvise here: One is. whether these pumping engines are
substantially the same in this arrangement: and the other is, whether the rest
of the arrangement. is a part of the plaintitf’s patented invention if they arce
not. If they are. the defendants have taken the whole of the invention
covered by his elaim. T they are not. and the rest of the combination without
them is eovered by the patent, then the defendents have taken =0 mneh of the
patented invention,  In this matter of- regulating the tlow of water in sueh
pipes according to the wants of consnmers, without the aid of the foree of
aravitation furnished by reservoirs and  stand-pipes. the plaintift precedes
Flanders and has prodneed something which nunderlies all that Flanders has
produced: and, if it inelndes what Flanders has prodneed. he has a wmionopoly

of i,
Railway (o, vs, Savles, 67 UL 8., 554,

And these pumping machines are substantially the same in the sense
of the Inw of patents when they perform the same function in substantially
the same way to uccomplish the same resnlt, and exeept. where form is of
the essence of the invention it shonld not he regarded in questions of this
kind, and it is not of the essenee of this invention.  Attention shonld be paid
to such portions as really do the work, so as not to give imdne importance 1o
parts nsed only as a convenient mode of eonstrnetion,

Machine Co. vz, Marphy, 97 U. S, 120, .

Tlere the pressnre in the mains does the work of lessening the flow.  In
the plaintifi’s machine it does it by pressing against a valve mud slackening
the machinery propelling the water : in the defendants” mnehine it does it by
pressing against a valve and lessening the effect of the machinery upon the
water, The means are the same. the result the same. and the mode is different
onlyin form.

Foster v, Moore. 1 Curtis. (. ., 274,

If this was not so, the arrangement of the mains, aiv-chamber. velief-valve
and pipes was new, and a material part of the invention, which wonld he
covered and inelnded in this elaim of the patent. and which the defendants
would have no rvight to take ind nse in conneetion with Flanders® invention,

Sellers ve. Dickinson. 6 E. I and Fq. 544 © 5 Exeh.. 312,
Lister vs. Leather. 5 Ell and Backh. 1004,

Flanders” pumping apparatns is the equivalent of the plaintitf's in k-
ing up a system of Water Works with these other parts, althongh it may not be
the same thing for other pnrposes.  The question now is not whether they are
the egnivalents of each other for all purposes, it is whether they arve for this
puepose,

In Sellers vs. Dickinson the patent was for machinery consisting, mmong
ather things, of a eluteh-box operating antomatically 1o ent off the power from
a1 loom whenever the shnttle became entungled. combined with other mechan-
ieal contrivanees through which the momentum of the sley was made to move
a brake against the fiy-wheel to take np the momentum of the parts and
prevent sndden shock from the stoppage. The cluteh-box was old, but. its
con{hination with the brake was new. The defendants’ contrivanee for accom-
plishing the same object. and for which he had obtained a patent. dispensed
with a clnteh-box and had different contrivances from the plaintiff's for apply-
ing fhe momentum of the sley to the brake. It was argned vhat the patent was
for 4 combination. and that there could be no infringement unless the whole
combimation of the sime elements was nsed,  This arenment was overrnled,
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Pallock. C. B.. saving: That if a portion of a patenr for a new arrangement of
wachmery is in itself new and useful. and anoather person, for the purpose of pro-
dneing the sine effect. nses that portion of the arrangement, and substitutes for
the other matters eombined with it another mechanical equivalent, that wonld he
an infringement, and the plaintilf there had judgment. The defendants here use
the pressure in the mains for the sime porpose that the plaintiff does. and
therehy complete the arrangement of the plaintiff's patent, the same as the de-
fendant there nsed the momentum of the sley for the simme purpose that the
plaintiff there did, thereby completing the combination of that patent. These
views do naot differ from the decision in Pronty vs. Rnggles, 16 Pet.. 336, and
like caseso where it is held that a patent for a combination of several parts to
aceamplish a resnlt is not infringed by a combination of less of the same parts
alone. or with others substantially different, to prodnee the same resnlt.  ‘I'hat
citse was put expressly npon the gronnd that neither any of the parts, nor any
portion of the combination less than the whaole, was new,

The patentee is entitied to the exclusive nse of the whole of his patented
invention, andl if it is of a comhination of nnmerons parts. inelnding in it
other new and nsefnl combinations of less of the parts. he seems to be entitled
to the exclnzive nse of these lesser combinations, as well as to the exelnsive nse
of the whale,

Shaep vs, Tt 12 Off. Geaz., 1282

The pnmping apparatunz of Flanders may he an improvement n]hau that
of the plaintift, mud properly patentahle as sneh, o as to entitle him to the
exelisive use of those particnlar deviees. but that wonld give him no right to
use his devices to infringe the plaintiff’s patent with. althongh this fact may
he of importanee in determining the amonnt of profits or damages dne to sneh
infringement. {

The other patent is for a dash-pot combined  with a safety-vilve npon
witer pipes subjected to great pressure, to steady the maotions of the valve in
apening aud closing. The dash-pot is an old and well-known contrivance for
steadying morion, bnt it had never heen combined with sueh valves hefore,
The defendants use adash-pot in the same eombination. bt they ¢liim they do
ot infringe heeanse their dash-pot is ditferent from the plaintiff's. “I'he plain-
Lt s s elosed at the top ond reecives water. in which the loose piston works,
at the hottom from the main on which it is placed. The defendants™ is open
at the top and receives water there ad is elosed ar the hottom.  Their pper-
ation in steadying motion is alike.  The pressnre of the water in the mains
nEy commnicate some motion to the piston in the plaintiff's dash-pot whicl

ncimot do to that of the defendants’. bt that is nor notieed in the patent,

The dash-pots cach accomplish the sanwe resnh. by the sime means in substan-
tially the swne way.  The combination i the same. and the nse of theirs hy
the defendants infringes the patent of the plaintifi’s,
Machine Co.. vs. Mwphy, 87, UL 8., 120
It has been nrged in argnment that the defendants only make and sell the
Flanders pump, and that they do not infringe the plaintiff’s patents, althongh
their purchases may have infringed by pntting thewm into svstems of Water
Works. Tf all they did was to make and sell these pnmps merely, probably
they would not infringe by that alone.  Bnt the answer and proofs go hevond
this.  Flanders, in his testimony as to what works they have pnt up, does not
limit what they did to making and selling the pumps merely.  The effect of
the whole clearly is. they participated and concurrved in putting in the whole
by farnizhing the pnmps for that purpose, ol this is suflicient to make them
liable ax infringers,
Bowker vs. Dows, 15 Off. Gaz.. 5to,
Let a decree he entered that the first claim of the re-issned patent, and the
other patent are valid ¢ that the defendants have infringed both t-and for an

injunction and an accont, with costs. :
HOY'T 1. WHEELER.

CrLewk's OFFICE, )
U. N CIRCUTIT COURT,
Disrrier or VERMONT, 5
I hereby eertify that the above and foregoing is w true copy of the original
now on file in this oflice.
GEO. E. 0IINSON,
[ 15, Depmty Clerk.
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